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FOREWORD 


In December 1997, the Special Joint Committee on Child Custody and Access undertook a challenging 
task; to examine the issues relating to custody and access arrangements after separation and divorce with a 
special emphasis on the “needs and best interests” of children. We were aware from the beginning that 
Canadians were deeply concerned about these issues but we rapidly discovered that the scope of the problem 
was greater than any of us had imagined. Fortunately, the 23 Senators and Members of the House of Commons 
who served on the Committee were able to bring substantial and varied expertise and knowledge to the table. 
As co-chairs, we appreciated the dedication and endurance of our colleagues throughout this whole process. 
Other colleagues came to listen to the witnesses, sometimes to offer opinions and advice, occasionally to 
replace one of us as required. All members combined the demanding schedule of this Committee with their 
other responsibilities in the Senate and the House of Commons, including other committees. 


Over the twelve months of our study, the committee held 55 meetings and heard from over 520 
witnesses. We endeavoured to hear as many people as possible both in Ottawa and in the many cities across 
Canada we visited during the course of our public hearings. The public hearing process reflected the nature of 
the subject matter. This is a most important and highly emotional issue; the number of people who attended 
our hearings in every centre confirmed this. They brought a level of discernible tension that was evident at 
every meeting. Daily, Committee members listened attentively to a broad continuum of opinions and views. 
Similarly, pointed questions were directed to those who were witnesses. Pointed questions are a regular 
feature of the parliamentary process, the cross examination which occurs in every court. The report is the 
product of the contribution of all witnesses and reflects the broad range of testimony presented to us. 


We would like to thank all those who came before us: the legal, mental health, child development, child 
protection, academic and other experts who brought forward so many suggestions for changes and 
improvements to the systems and laws that affect the children of divorce; the groups representing the many 
facets of the issue; and especially the individuals who shared their stories with us so that we could better 
understand the problem. It was this latter testimony that added the human dimension to our difficult topic. 


The Committee also received hundreds of letters and detailed briefs from concerned people and 
professionals interested in various aspects of our study. All of their comments and recommendations have 
been taken into consideration. 


In its meetings to draft a report, the Committee reflected for long hours on the recommendations it would 
propose to Parliament. Each member brought his or her own predisposition toward the understanding of the 
legal, social, and other issues revolving around parenting after separation and divorce. While we were not 
always in total agreement, there was a constant attempt to move toward consensus on many significant issues 
and to share and listen to the views presented around the table. 


We hope that “For the Sake of the Children” will assist the public to develop a better understanding of a 
very complex subject that touches the lives of so many Canadians, and it will be seen as a significant step in the 
process of finding solutions to the problems raised. Most of all, the Committee hopes its recommendations 
will contribute to the creation of a culture that prevents conflict rather than promotes it. 


HON. LANDON PEARSON ROGER GALLAWAY 
Joint Chairs 
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ORDERS OF REFERENCE 


Extract from the Journals of the Senate, October 28, 1997 


Resuming debate on the motion of the Honourable Senator Pearson, seconded by the Honourable Senator 
Carstairs: 


That a Special Joint Committee of the Senate and the House of Commons be appointed to examine and 
analyze issues relating to parenting arrangements after separation and divorce, and in particular, to assess the 
need for a more child-centred approach to family law policies and practices that would emphasize parental 
responsibilities rather than parental rights and child-focused parenting arrangements based on children’s 
needs and best interests; 


That seven Members of the Senate and sixteen Members of the House of Commons be members of the 
Committee with two Joint Chairpersons; 


That changes in the membership, on the part of the House of Commons of the Committee be effective 
immediately after a notification signed by the member acting as the chief Whip of any recognized party has 
been filed with the clerk of the Committee; 


That the Committee be directed to consult broadly, examine relevant research studies and literature and 
review models being used or developed in other jurisdictions; 


That the Committee have the power to sit during sittings and adjournments of the Senate; 


That the Committee have the power to report from time to time, to send for persons, papers and records, and to 
print such papers and evidence as may be ordered by the Committee; 


That the Committee have the power to retain the services of expert, professional, technical and clerical staff, 
including legal counsel; 


That a quorum of the Committee be twelve members whenever a vote, resolution or other decision is taken so 
long as both Houses are represented and the Joint Chairpersons will be authorized to hold meetings, to receive 
evidence and authorize the printing thereof, whenever six members are present, so long as both Houses are 
represented; 


That the Committee be empowered to appoint, from among its members, such subcommittees as may be 
deemed advisable, and to delegate to such subcommittees, all or any of its power except the power to report to 


the Senate and House of Commons; 


That the Committee be empowered to authorize television and radio broadcasting of any or all of its 


proceedings; and 


That the Committee make its final report no later than November 30, 1998; and 


That a Message be sent to the House of Commons to acquaint that House accordingly. 


After debate, 


In amendment, the Honourable Senator Cools moved, seconded by the Honourable Senator Watt, that the 


motion be amended by: 

(a) deleting paragraph 1 thereof and substituting the following: 

“That a special Joint Committee of the Senate and the House of Commons be appointed to examine and 
analyze issues relating to custody and access arrangements after separation and divorce, and in particular, to 
assess the need for a more child-centred approach to family law policies and practices that would emphasize 


joint parental responsibilities and child-focused parenting arrangements based on children’s needs and best 


interests;” and 

(b) adding the following after paragraph 9: 

“That the Committee be empowered to adjourn from place to place within and outside Canada.”. 
After debate, 

The question being put on the motion in amendment, it was adopted. 

The question then being put on the main motion, as amended, it was adopted. 


ALTEST: 


Paul Bélisle 
Clerk of the Senate 


Extract from the Journals of the Senate, November 19, 1998 


Consideration of the First Report of the Special Joint Committee on Child Custody and Access (extension of 
reporting date), presented in the Senate on November 17, 1998. 


TUESDAY, November 17, 1998 


The Special Joint Committee on Child Custody and Access has the honour to present its 


FIRST REPORT 


In accordance with its Order of Reference from the Senate of October 28, 1997, and from the House of 
Commons of November 18, 1997, your Committee has considered matters relating to custody and access 
arrangements after separation and divorce and has agreed to the following: 


That the Special Joint Committee on Child Custody and Access be authorized to continue its deliberations 
beyond November 30, 1998, and that it present its final report no later than December 11, 1998. 


A copy of the relevant Minutes of Proceedings is tabled in the House of Commons. 


The Honourable Senator Pearson moved, seconded by the Honourable Senator Butts, that the Report be 
adopted. 


After debate, 
The question being put on the motion, it was adopted. 


ATTEST: 


Paul Bélisle 
Clerk of the Senate 


Xl 


Extract from the Journals of the House of Commons, November 18, 1997 


Ms. McLellan (Minister of Justice) moved, seconded by Mr. Kilgour (Secretary of State (Latin America and 
Africa)), — 


That a Special Joint Committee of the Senate and the House of Commons be appointed to examine and 
analyze issues relating to custody and access arrangements after separation and divorce, and in particular, to 
assess the need for a more child-centred approach to family law policies and practices that would emphasize 
joint parental responsibilities and child-focused parenting arrangements based on children’s needs and best 


interests; 


That seven Members of the Senate and sixteen Members of the House of Commons be members of the 


Committee with two Joint Chairpersons; 


That changes in the membership, on the part of the House of Commons of the Committee, be effective 
immediately after a notification signed by the member acting as the chief Whip of any recognized party has 
been filed with the clerk of the Committee; 


That the Committee be directed to consult broadly, examine relevant research studies and literature and 
review models being used or developed in other jurisdictions; 


That the Committee have the power to sit during sittings and adjournments of the Senate; 


That the Committee have the power to report from time to time, to send for persons, papers and records, and to 
print such papers and evidence as may be ordered by the Committee; 


That the Committee have the power to retain the services of expert, professional, technical and clerical staff, 
including legal counsel; 


That a quorum of the Committee be twelve members whenever a vote, resolution or other decision is taken, so 
long as both Houses are represented, and that the Joint Chairpersons be authorized to hold meetings, to receive 


evidence and authorize the printing thereof, whenever six members are present, so long as both Houses are 
represented; 


That the Committee be empowered to appoint, from among its members, such sub-committees as may be 
deemed advisable, and to delegate to such sub-committees, all or any of its power, except the power to report 
to the Senate and House of Commons; 


That the Committee be empowered to adjourn from place to place within and outside Canada; 


That the Committee be empowered to authorize television and radio broadcasting of any or all of its 
proceedings; 


That the Committee present its final report no later than November 30, 1998; and 


Xil 


That a Message be sent to the Senate to acquaint that House accordingly. 


ATTEST: 


Robert Marleau 
Clerk of the House of Commons 


Extract from the Journals of the House of Commons, November 18, 1998 


By unanimous consent, it was resolved, — That the Ist Report of the Special Joint Committee on Child 
Custody and Access, presented on Tuesday, November 17, 1998, be concurred in. 


TUESDAY, November 17, 1998 


_ The Special Joint Committee on Child Custody and Access has the honour to present its 


FIRST REPORT 


In accordance with its Order of Reference from the Senate of October 28, 1997, and from the House of 
Commons of November 18, 1997, your Committee has considered matters relating to custody and access 
arrangements after separation and divorce and has agreed to the following: 


That the Special Joint Committee on Child Custody and Access be authorized to continue its deliberations 
beyond November 30, 1998, and that it present its final report no later than December 11, 1998. 


A copy of the relevant Minutes of Proceedings is tabled in the House of Commons. 


ATTEST: 


Robert Marleau 
Clerk of the House of Commons 
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XVI 


SUMMARY OF RECOMMENDATIONS 


* 


This Committee recommends that the Divorce Act be amended to include a Preamble alluding to the 
relevant principles of the United Nations Convention on the Rights of the Child. (page 23)* 


This Committee recognizes that parents’ relationships with their children do not end upon separation 
or divorce and therefore recommends that the Divorce Act be amended to add a Preamble containin g 
the principle that divorced parents and their children are entitled to a close and continuous 
relationship with one another. (page 23) 


This Committee recommends that it is in the best interests of children that 


° they have the opportunity to be heard when parenting decisions affecting them are 
being made; 


° those whose parents divorce have the opportunity to express their views to a skilled 
professional, whose duty it would be to make those views known to any judge, assessor 
or mediator making or facilitating a shared parenting determination; 


° a court have the authority to appoint an interested third party, such as a member of the 
child’s extended family, to support and represent a child experiencing difficulties 
during parental separation or divorce; 


e the federal government work with the provinces and territories to ensure that the 
necessary structures, procedures and resources are in place to enable such consultation 
to take place, whether decisions are being made under the Divorce Act or provincial 
legislation; and 


° we recognize that children of divorce have a need and a right to the protection of the 
courts, arising from their inherent jurisdiction. (page 23) 


This Committee recommends that where, in the opinion of the court, the proper protection of the best 
interests of the child requires it, judges have the power to appoint legal counsel for the child. Where 
such counsel is appointed, it must be provided to the child. (page 23) 


This Committee recommends that the terms “custody and access”’ no longer be used in the Divorce 
Act and instead that the meaning of both terms be incorporated and received in the new term “shared 
parenting”, which shall be taken to include all the meanings, rights, obligations, and common-law 
and statutory interpretations embodied previously in the terms “‘custody and access”. (page 27) 


This Committee recommends that the Divorce Act be amended to repeal the definition of “custody” 
and to add a definition of ‘“‘shared parenting”’ that reflects the meaning ascribed to that term by this 


Committee. (page 28) 


This Committee recommends that the federal government work with the provinces and territories 
toward a corresponding change in the terminology in provincial/territorial family law. (page 28) 


Page numbers in parentheses indicate the location of the recommendation in the text of the Committee's report. 


i, 


14. 


15: 


This Committee recommends that the common law “tender years doctrine” be rejected as a guide to 
decision making about parenting. (page 28) 


This Committee recommends that both parents of a child receive information and records in respect 
of the child’s development and social activities, such as school records, medical records and other 
relevant information. The obligation to provide such information should extend to schools, doctors, 
hospitals and others generating such information or records, as well as to both parents, unless ordered 


otherwise by a court. (page 28) 


This Committee recommends that all parents seeking parenting orders, unless there is agreement 
between them on the terms of such an order, be required to participate in an education program to help 
them become aware of the post-separation reaction of parents and children, children’s developmental 
needs at different ages, the benefits of co-operative parenting after divorce, parental rights and 
responsibilities, and the availability and benefits of mediation and other forms of dispute resolution, 
provided such programs are available. A certificate of attendance at such a post-separation education 
program would be required before the parents would be able to proceed with their application for a 
parenting order. Parents should not be required to attend sessions together (page 30). 


This Committee recommends that divorcing parents be encouraged to develop, on their own or with 
the help of a trained mediator or through some form of alternative dispute resolution, a parenting plan 
setting out details about each parent’s responsibilities for residence, care, decision making and 
financial security for the children, together with the dispute resolution process to be used by the 
parties. Parenting plans must also require the sharing between parents of health, educational and 
other information related to the child’s development and social activities. All parenting orders should 
be in the form of parenting plans. (page 32) 


This Committee recommends that the relationships of grandparents, siblings and other extended 
family members with children be recognized as significant and that provisions for maintaining and 
fostering such relationships, where they are in the best interests of those children, be included in 
parenting plans. (page 32) 


This Committee recommends that the Minister of Justice seek to amend the Divorce Act to require 
that parties applying to a court for a parenting order must file a proposed parenting plan with the court. 
(page 32) 


This Committee recommends that divorcing parents be encouraged to attend at least one mediation 
session to help them develop a parenting plan for their children. Recognizing the impact of family 
violence on children, mediation and other non-litigation methods of decision making should be 
structured to screen for and identify family violence. Where there is a proven history of violence by 
one parent toward the other or toward the children, alternative forms of dispute resolution should be 
used to develop parenting plans only when the safety of the person who has been the victim of 
violence is assured and where the risk of violence has passed. The resulting parenting plan must focus 


on parental responsibilities for the children and contain measures to ensure safety and security for 
parents and children. (page 33) 


This Committee recommends that the Divorce Act be amended to provide that shared parenting 


determinations under sections 16 and 17 be made on the basis of the “best interests of the child”. 
(page 44) 


The Committee recommends that decision makers, including parents and judges, consider a list of 
criteria in determining the best interests of the child, and that list shall include 
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16.1 The relative strength, nature and stability of the relationship between the child and 
each person entitled to or claiming a parenting order in relation to the child: 


16.2. The relative strength, nature and stability of the relationship between the child and 
other members of the child’s family who reside with the child, and persons involved 
in the care and upbringing of the child; 


16.3 The views of the child, where such views can reasonably be ascertained; 


16.4 The ability and willingness of each applicant to provide the child with guidance and 
education, the necessaries of life and any special needs of the child; 


16.5 The child’s cultural ties and religious affiliation; 


16.6 The importance and benefit to the child of shared parenting, ensuring both parents’ 
active involvement in his or her life after separation; 


16.7. The importance of relationships between the child and the child’s siblings, 
grandparents and other extended family members; 


16.8 The parenting plans proposed by the parents; 
16.9 The ability of the child to adjust to the proposed parenting plans; 


16.10 The willingness and ability of each of the parties to facilitate and encourage a close 
and continuing relationship between the child and the other parent; 


16.11 Any proven history of family violence perpetrated by any party applying for a 
parenting order; 


16.12 There shall be no preference in favour of either parent solely on the basis of that 
parent’s gender; 


16.13 The willingness shown by each parent to attend the required education session; and 


16.14 Any other factor considered by the court to be relevant to a particular shared 
parenting dispute. (page 45) 


This Committee recommends that the Divorce Act be amended to ensure that parties to proceedings 
under the Divorce Act can choose to have such proceedings conducted in either of Canada’s official 
languages. (page 46) ' 


Whereas the federal government is required by statute to review the Federal Child Support 
Guidelines within five years of their implementation, this Committee recommends that the Minister 
of Justice undertake as early as possible a comprehensive review of the Guidelines to reflect gender 
equality and the child’s entitlement to financial support from both parents, and to give particular 
attention to the following additional concerns raised by this Committee: 


18.1. Incorporation into the Child Support Guidelines of the new concepts and language 
proposed by this Committee; 


18.2 The impact of the current tax treatment of child support on the adequacy of child 
support as it is awarded under the Guidelines and on parents’ ability to meet other 
financial obligations, such as to children of second or subsequent relationships; 
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18.3. The desirability of considering both parents’ income, or financial capacity, in 
determining child support amounts, including the 40% rule for determining whether 


the parenting arrangement is “shared parenting”’; 


18.4 Recognition of the expenses incurred by support payors while caring for their 
children; 


18.5 Recognition of the additional expenses incurred by a parent following a relocation of 
the other parent with the children; 


18.6 Parental contributions to the financial support of adult children attending 
post-secondary institutions; 


18.7. The ability of parties to contract out of the Federal Child Support Guidelines; and 


18.8 The impact of the Guidelines on the income of parties receiving public assistance. 
(page 51) 


This Committee recommends that the federal government work with the provinces and territories 
toward the development of a nation-wide co-ordinated response to failures to respect parenting 
orders, involving both therapeutic and punitive elements. Measures should include early 
intervention, parenting education programs, a make-up time policy, counselling for families 
experiencing parenting disputes, mediation and, for persistent intractable cases, punitive solutions 
for parents who wrongfully disobey parenting orders. (page 55) 


This Committee recommends that the federal government establish a national computerized registry 
of shared parenting orders. (page 55) 


This Committee recommends that the provincial and territorial governments consider amending their 
family law to provide that maintaining and fostering relationships with grandparents and other 
extended family members is in the best interests of children and that such relationships should not be 
disrupted without a significant reason related to the well-being of the child. (page 57) 


This Committee recommends that the federal government provide leadership by ensuring that 
adequate resources are secured for the following initiatives identified by this Committee as critical to 
the effort to develop a more child-centred approach to family law policies and practices: 


22.1 Expansion of unified family courts across Canada, including the dedication of ample 
resources to interventions and programs aimed at ensuring compliance with 
parenting orders, such as early intervention programs, parenting education, make-up 
time policies, family and child counselling, and mediation; 


22.2 Civil legal aid to ensure that parties to contested parenting applications are not 
prejudiced by the lack or inadequacy of legal representation; 


22.3 A Children’s Commissioner, an officer of Parliament reporting to Parliament, who 
would superintend and promote the welfare and best interests of children under the 


Divorce Act and in other areas of federal responsibility; 


22.4 The provision of legal representation for children when appointed by a judge; 


22.5 Parenting education programs; 
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22.6 Supervised access programs; and 


22.7. Enhanced opportunities for professional development for judges, focused on the 
concept of shared parenting formulated by this Committee, the impact of divorce on 
children, and the importance of maintaining relationships between children and their 
parents and extended family members. (page 59) 


This Committee recommends that the federal government continue to work with the provinces and 
territories to accelerate the establishment of unified family courts, or courts of a similar nature, in all 
judicial districts across Canada. (page 63) 


This Committee recommends that unified family courts, in addition to their adjudicative function, 
include a broad range of non-litigation support services, which might include 


24.1 family and child counselling, 
24.2 public legal education, 
24.3. parenting assessment and mediation services, 


24.4 an office responsible for hearing and supporting children who are experiencing 
difficulties stemming from parental separation or divorce, and 


24.5 case management services, including monitoring the implementation and 
enforcement of shared parenting orders. (page 64) 


This Committee recommends that, as much as possible, provincial and territorial governments, law 
societies and court administrators work toward establishing a priority for shared parenting 
applications, above other family law matters in dispute. (page 64) 


This Committee recommends that in matters relating to parenting under the Divorce Act, the 
importance of the presence of both parties at any proceeding be recognized and emphasized, and that 
reliance on ex parte proceedings be restricted as much as possible. (page 64) 


This Committee recommends that court orders respecting shared parenting be more detailed, 
readable and intelligible to police officers called upon to enforce them. (page 67) 


This Committee recommends that provincial and territorial governments explore a variety of 
vehicles for increasing public awareness about the impact of divorce on children and, in particular, 
the aspects of parental conduct upon marriage breakdown that are most harmful to children, and 
implement such education programs as fully as possible. To the extent practicable, the Committee 
recommends that the federal government contribute to such efforts within its own jurisdiction, 
including the provision of funding. (page 68) 


This Committee recommends that the federal government extend financial support to programs run 
by community groups for couples wanting to avoid separation and divorce or seeking to strengthen 
their marital relationship. (page 68) 


This Committee recommends that the Divorce Act be amended to require (a) that a parent wishing to 
relocate with a child, where the distance would necessitate the modification of agreed or 
court-ordered parenting arrangements, seek judicial permission at least 90 days before the proposed 
move and (b) that the other parent be given notice at the same time. (page 70) 
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This Committee recommends that provinces and territories and the relevant professional associations 
develop accreditation criteria for family mediators and for social workers and psychologists involved 


in shared parenting assessments. (page 72) 


This Committee recommends that federal, provincial and territorial governments work together to 
encourage the development of effective models for the early identification of high-conflict families 
seeking divorce. Such families should be streamed into a specialized, expedited process and offered 
services designed to improve outcomes for their children. (page 74) 


This Committee recommends that professionals who meet with children experiencing parental 
separation recognize that a child’s wish not to have contact with a parent could reveal a significant 
problem and should result in the immediate referral of the family for therapeutic intervention. 


(page 74) 


This Committee recommends that the federal, provincial and territorial governments work together 
to ensure the availability of supervised parenting programs to serve Canadians in every part of 
Canada. (page 76) 


This Committee recommends that the Divorce Act be amended to make explicit provision for the 
granting of supervised parenting orders where necessary to ensure continuing contact between a 
parent and a child in situations of transition, or where there is clear evidence that the child requires 
protection. (page 76) 


This Committee recommends that the provincial and territorial governments require child protection 
agencies to provide disclosure of records of investigations to court-appointed assessors examining 
families who have been the subject of such investigations. (page 77) 


This Committee recommends that the attorneys general of Canada and the provinces, along with 
police forces and police organizations, ensure that all warrants in child abduction matters provide 
expressly that their application and enforcement are national. (page 84) 


This Committee recommends that the Attorney General of Canada work to develop a co-ordinated 
national response to the problem of child abduction within Canada. (page 84) 


This Committee recommends that the unilateral removal of a child from the family home without 
suitable arrangements for contact between the child and the other parent be recognized as contrary to 
the best interests of the child, except in an emergency. (page 84) 


This Committee recommends that a parent who has unilaterally removed a child not be permitted to 


rely on the resulting period of sole care and control of the child, of whatever duration, as the basis for a 
sole parenting order. (page 84) 


This Committee recommends that the federal government implement the recommendations of the 
Sub-Committee on Human Rights and International Development of the House of Commons 
Standing Committee on Foreign Affairs and International Trade entitled International Child 
Abduction: Issues for Reform. (page 84) 


This Committee recommends that the Minister of Foreign Affairs and the Passport Office continue to 
examine ways to improve the identification of minor children in travel documents and consider 
further the advisability of requiring that all children be issued individual passports. (page 84) 


This Committee recommends that, to deal with intentional false accusations of abuse or neglect, the 
federal government assess the adequacy of the Criminal Code in dealing with false statements in 
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family law matters and develop policies to promote action on clear cases of mischief, obstruction of 
justice or perjury. (page 90) 


This Committee recommends that the federal government work with the provinces and territories to 
encourage child welfare agencies to track investigations of allegations of abuse made in the context of 
parenting disputes, in order to provide a statistical basis for a better understanding of this problem. 
(page 93) 


This Committee recommends that the federal government engage in further consultation with 
Aboriginal organizations and communities across Canada about issues related to shared parenting 
that are particular to those communities, with a view to developing a clear plan of action to be 
implemented in a timely way. (page 97) 


This Committee recommends that the federal government include as the basis for such consultations 
the family law-related recommendations of the Royal Commission on Aboriginal Peoples and work 
toward their implementation as appropriate. (page 98) 


This Committee recommends that sexual orientation not be considered a negative factor in the 
disposition of shared parenting decisions. (page 99) 


This Committee recommends that the Minister of Foreign Affairs work toward the signing and 
ratification as soon as possible of the 1996 Hague Convention on Jurisdiction, Law Applicable, 
Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and Measures for 
the Protection of Children. (page 101) 
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INTRODUCTION 


Children whose parents divorce experience a fundamental rearrangement of the households in which 
they have been living. The foundation under their lives shifts, and for many, the resulting 
disadvantages — economic, social and emotional — may endure for the rest of their lives. Rising public 
concern about this issue came to the attention of parliamentarians in 1996 and 1997. During parliamentary 
study of Bill C-41, which amended the Divorce Act to provide for the establishment of mandatory child 
support guidelines, witnesses came forward in large numbers with compelling stories about the inadequacy of 
the legal system’s mechanisms to deal with custody and access, or parenting arrangements, following divorce. 


Particularly when the bill reached the Standing Senate Committee on Social Affairs, Science and 
Technology, Senators such as Duncan Jessiman, Anne Cools, and Mabel De Ware, Chair of the Committee, 
made sure that the concerns expressed to them by witnesses were not ignored. Too many witnesses had 
pleaded with the Senate Committee for consideration of their custody and access-related concerns for 
Senators to pass the bill without first securing the federal government’s commitment that those issues would 
_ also be studied. In accordance with the agreement reached between the Senate Committee and the Hon. Allan 
Rock, Minister of Justice at the time, a parliamentary committee consisting of Senators and Members of the 
House of Commons was struck to study the issues facing children whose parents divorce, and to look for better 
ways to ensure positive outcomes for these children. 


The Special Joint Committee on Child Custody and Access met first in December 1997 to outline the 
critical issues concerning parenting arrangements after divorce. Public hearings began in February 1998. The 
Committee’s Terms of Reference comprise the following objectives: 


That a Special Joint Committee of the Senate and the House of Commons be appointed to 
examine and analyze issues relating to custody and access arrangements after separation and 
divorce, and in particular, to assess the need for a more child-centred approach to family law 
policies and practices that would emphasize joint parental responsibilities and child-focused 
parenting arrangements based on children’s needs and best interests. 


Senators and Members of the House of Commons, from all political parties, approached their task with a 
great deal of empathy for the suffering of the many adult witnesses, and their children, who had the courage to 
share their personal tragedies so openly with the Committee. Members were particularly affected by the 
evidence given by the small number of children and young adults who participated. Most Members of the 
Committee had some personal or professional experience involving divorce, and so were partially prepared 
for the evidence they would hear. However, during the 39 often extended public meetings across Canada, at 
which more than 500 witnesses were heard, Members were continually moved by their many 
heart-wrenching stories. 


The Committee determined from the beginning of its study that its approach would be as open as 
possible. Every effort was made to accommodate all the individuals and groups that asked to appear as 
witnesses, and although every possible community and professional organization was offered an opportunity 
to appear, the huge numbers of individuals who asked to participate made it impossible to hear them all. In 
every city to which the Committee travelled — including Vancouver, Edmonton, Calgary, Regina, Winnipeg, 
Toronto, Montréal, Fredericton, Charlottetown, Halifax, St. John’s, and Ottawa — the Committee heard 
from at least a representative sample of the individuals who had submitted requests to appear as witnesses. It 
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had been the Committee’s desire to travel more extensively, but time and financial constraints prevented us 
from doing so. Witnesses presented a vast diversity of opinion; among them were individual parents, children, 
fathers’ organizations, women’s groups, and professionals, including lawyers, judges, social workers, 


psychologists, physicians and others. 


Of course, individuals whose divorces had been more or less amicable were underrepresented among 
the pool of witnesses who asked to appear. Given the nature of the study, Members understood that those who 
were least satisfied with the divorce process would be most motivated to testify. Some stories did not therefore 
represent the full spectrum of views of divorced parents. As a result, Members were cautious about solutions 
based on exceptional cases or worst-case scenarios. Nonetheless, Members recognized the importance of the 
painful testimony they heard. There is clearly a need for some dramatic revisions in the way parenting 
arrangements are decided following separation and divorce. 


Most witnesses emphasized the importance of custody and access decision making — the current 
terminology for parenting arrangements after divorce — in the lives of children. Indeed, a certain number 
linked their unhappy situations with their own suffering stemming from their parents’ divorce. As Nick Bala, 
Professor of Law at Queen’s University, told the Committee: 


The issues that arise affect the child’s life not only while the child is in that stage of life, but 
through adolescence and indeed through adulthood and through their entire lives. (Meeting #6) 


Witnesses before the Cormmittee were in general agreement that most couples who divorce do so without 
involving the legal system or with, at the most, some lawyer-assisted negotiation and possibly an interim 
motion or two. Only rarely do people have their custody and access decisions made by trial courts. Although 
witnesses generally believed that 10 to 20% of divorcing couples become involved in litigation, there was 
some disagreement about whether this indicates the predominance of amicable decision making ora 
reluctance to become engaged in litigation, possibly because of a feeling on the part of at least one parent that 
litigation would be costly and futile, given the likelihood of a decision in favour of the other parent. Even as a 
forum of last resort, however, the courts were seen invariably as less than desirable places to make decisions 
about parenting. 


It’s virtually a truism to say that divorce, by definition, is a hurtful, hostility-provoking process. 
To the extent that the process involves litigation about parenting, the process is even more 
hurtful and more painful. The current legal framework—that is, the adversarial process for 
custody and access determination—has proved to be absolutely, atrociously ill-suited to the 
needs of the child. (Ian Solloway, Lawyer, Meeting #15, Montréal) 


Members of the Committee agree that struggles pitting parents against each other are far from being in 
the interests of children. Indeed, they obscure the very focus the Committee was seeking to maintain by 


emphasizing adults and their preoccupations. Cerise Morris, a Montréal psychotherapist, articulated a 
concern shared by the Committee: 


Some women’s advocacy groups have argued that fathers’ rights systematically take precedence 
in custody and access disputes in the Canadian justice system, thereby perpetuating women’s 
inequality and even placing some women and children at risk of violence from abusive 
ex-partners. Advocacy groups popularly known as “men’s rights groups” charge that women are 
unfairly favoured in custody decisions and are allowed by the justice system to arbitrarily and 
unfairly deprive fathers of sufficient or any access to their children, even when they're meeting 
their parental and financial obligations. Of course, sometimes truth can be found in both sets of 
claims. But the danger, as I see it, lies in allowing this area of family law to become the 
battleground for gender politics. (Meeting #16, Montréal) 
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Because it had a mandate to focus on children affected by divorce, rather than on parents who were 
divorcing, the Committee set out to learn what it could about patterns of divorce in Canada at the end of the 
twentieth century, the developmental and psychological impact of divorce on children, the array of legal and 
other mechanisms available to assist with child-centred custody and access decision making, and the potential 
for improving outcomes for children. One of the first things Members wanted to identify clearly was the 
prevalence of divorce in Canada and the numbers of children affected. 


In 1994 and 1995, according to Statistics Canada, there were 78,880 and 77,636 divorces in Canada.! In 
each of these years, more than 47,000 children were the subjects of custody orders.2 Divorce rates rose 
steadily in Canada after 1968, when the first federal divorce legislation was passed, and peaked immediately 
following the 1985 amendments to the Divorce Act, which introduced marriage breakdown as the single 
ground for divorce, most often based on a separation of at least one year. Although the fault-based grounds of 
adultery and physical or mental cruelty are still present in the legislation, 1985 is recognized as the beginning 
of no-fault divorces in Canada. This trend was described by Adrienne Snow, Policy Coordinator for the 
National Foundation for Family Research and Education: 


Ironically, no-fault divorce legislation, as you know, was intended to reduce divorce rates and 
remove acrimony from divorce proceedings, but in Canada the numbers are stark. Before the 
introduction of the Divorce Act in 1968 the divorce rate sat at 8%. By 1987, the year after the 
institution of no-fault divorce, that figure had skyrocketed to 44%. Last year it fell to a stable rate 
of around 40%, according to the Vanier Institute of the Family in Ottawa. (Meeting #36) 


The increase in the number of divorces has led to the presence of a wide variety of living arrangements 
for Canadian children. Most Canadians continue to live in family settings, but the form these families take 
varies increasingly. 


According to the 1996 census, 84% of the Canadian population in 1996 lived in a family setting. 
Married couples with children made up 45% of all families, married couples without children, 
29%, lone-parent families, 15%, common-law couples with children, 6%, and common-law 
couples without children make up the remaining 6%. ... In 1996 ... 15% [of all children under 17] 
lived in lone-parent families headed by women, as compared to 2% in families headed by men. 
(Jim Sturrock, Researcher, Department of Justice, Meeting #3) 


It is often difficult to uncover Canada-wide family law statistics. As a result, a number of the 
Committee’s key questions about family law and parenting arrangements went unanswered. Divorce statistics 
are drawn largely from the Central Divorce Registry, which is a repository of information about pleadings 
filed in divorce cases. Its chief purpose is to monitor the commencement of proceedings, to ensure that two 
actions do not go ahead between the same two people simultaneously. Its information is limited strictly to 
what can be read on the face of divorce documents. No information about informal arrangements, 
rearrangements, variations in court orders, or other important developments can be derived from Central 
Divorce Registry data. Joe Hornick, Executive Director of the Canadian Research Institute for Law and the 
Family, cautioned the Committee about 


the difficulty of reviewing laws and making proposals for law reform of the Divorce Act without 
sound empirical research. In the absence of good, objective evidence, all too often decisions are 
made on the basis of anecdotal and personal experience. (Meeting #20, Calgary) 


1 Statistics Canada, Divorces 1995, Catalogue No. 84-213-XPB, Ottawa, p. 2. 


2. Many other children, of course, will have experienced parental separation during the same period, in situations where their 
parents were unmarried or did not seek a divorce. 
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Witnesses were agreed that in the vast majority of post-divorce arrangements, children are placed in the 
custody of their mothers. Usually this is by agreement of the parties. Many witnesses felt that this pattern 
reflects the division of child-care responsibilities in intact households and that parents make this arrangement 
because it continues the arrangement that existed pre-divorce, or is otherwise in the best interests of their 
children. Several witnesses cautioned that some men might be inclined to agree to such an arrangement 
because they believe that their chances of being awarded custody by agreement or by a court are limited. 
According to Statistics Canada’s 1995 report on divorce, 11% of dependent children were placed in the 
custody of fathers, 68% were placed in the custody of their mothers, and the custody of a further 21% went to 
the parents jointly.? These figures include cases where consensual arrangements were made and then 
formalized by a court, as well as cases where the determination was imposed by a court. They do not include 
arrangements that were not legally formalized as part of a divorce. 


However, the 1995 Statistics Canada numbers on joint custody probably indicate a larger proportion of 
children in joint custody arrangements than is the actual case, for they reflect only the formal attribution of 
custody — that is, the parties or the court have identified the custodial arrangement as a joint one. These 
situations are not all cases where the physical custody of children is split in an equal fashion between the 
parents. Indeed, the number of children living in arrangements involving substantially shared custody —in 
terms of time with each parent — is significantly smaller than the 1995 figures indicate. As Statistics Canada 
reported on 2 June 1998, in the latest release of data from the National Longitudinal Study on Children and 
Youth, “most children (86%) lived with their mother after separation. Only 7% lived with their father, about 
6% lived under a joint custody arrangement, and the remaining (less than 1%) lived under another type of 
custody agreement.”4 This number more accurately reflects the proportion of children living in an equally 
shared physical custody arrangement. As social worker Denyse Coté reported from her research on joint 
custody in Québec, 


We cannot rely on the statistics that Statistics Canada provides us on joint custody. The statistics 
we are given are those concerning agreements reached in Court and they do not reflect what is 
happening in real life. ... However, I can say that there is currently shared physical custody in 
approximately five to seven percent of cases. These are very limited figures, which vary across 
the different studies. They never exceed 10%. (Meeting #16, Montréal) 


Another key finding from the latest National Longitudinal Study on Children and Youth data is that 
children are increasingly likely to experience parental separation at a younger age. “One of five children born 
in 1987 and 1988 had experienced their parents’ separating before they reached the age of five. For people 
born between 1961 and 1963, this same rate was not attained until they were 16 years old.” (Yvan Clermont, 
Statistics Canada, Meeting #35) Clearly this fact will have implications for our understanding of the 


developmental impact of divorce on these children, as well as the therapeutic and other interventions we need 
to adopt as a society to improve outcomes for them. - 


In the course of this study, it became clear to the Committee that while there must be respect for the 
constitutional delineation of legislative authority in the area of family law, there is an even greater need for 
co-ordinated or multi-jurisdictional efforts to resolve many of the problems brought to light. In fact, it has long 
been recognized in Canada that family law is an area of shared jurisdiction, and although the federal 
Parliament has exclusive jurisdiction to legislate in the area of divorce, most family law initiatives depend 
upon federal/provincial-territorial co-ordination. Canadian governments have established the 
Federal/Provincial/T erritorial Family Law Committee to work toward this very purpose. In making many of 
its law reform and other recommendations, this Committee is fully cognizant of shared federal/provincial 
3 Statistics Canada, Divorces 1995, p. 20. 

4 — Statistics Canada, Daily, 2 June 1998, available on-line at http://www.statcan.ca/Daily/English/980602/d980602.htm. 
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jurisdiction in the family law area and of the fact that reforms are best initiated in a co-ordinated, multi-level 
fashion. 


Constitutional expert Peter Hogg notes that most family law is within provincial jurisdiction, the 
exception being the exclusive federal power in relation to “marriage and divorce.» The power over divorce 
extends to matters of corollary relief flowing from a divorce, including support and custody/access. This 
federal power acknowledges “the desirability of nation-wide recognition of marriages and divorces”.® 
Provincial legislatures derive their jurisdiction from the power they have in relation to “property and civil 
rights in the province,”” which includes property, civil and contract law. This authority extends to the areas of 
matrimonial property, adoption, support enforcement, the establishment of paternity, change of name, child 
protection and, in cases other than those where a divorce is sought, child and spousal support, as well as 
custody and access. 


5 Constitution Act, 1867, section 91(26), cited in Peter W. Hogg, Constitutional Law in Canada, 4th Edition (Scarborough: 
Carswell, 1997), p. 26-1. 


6 Ibid., p. 26-2. 


7 Constitution Act, 1867, section 92(13). 
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CHAPTER 1: The Divorcing Family 


I thought how is this possible? Why did it have to happen to me? So I asked my Mom and she 
said: “because life isn’t fair.” (Witness, age 12) 


Very few children in Canada are aware that the Divorce Act exists, yet every year tens of thousands of 
children’s daily lives are directly affected by this law. Many children understand that divorce happens, but 
unlike adults, they assume that it will never happen to their family. When it does, the children’s lives are 
changed forever. 


A court of competent jurisdiction may, on application by either or both spouses, grant a divorce 
to the spouse or spouses on the ground that there has been a breakdown in their marriage. Divorce 
Act, section 8(1). 


A court of competent jurisdiction may, on application by either or both spouses or by any other 
person, make an order respecting the custody of or the access to, or the custody of and access to, 
any or all of the children of the marriage. Divorce Act, section 16(1). 


In making an order under this section, the court shall take into consideration only the best 
interests of the child of the marriage as determined by reference to the conditions, means, needs 
and other circumstances of the child. Divorce Act, section 16(8). 


In making an order under this section, the court shall give effect to the principle that a child of the 
marriage should have as much contact with each spouse as is consistent with the best interests of 
the child and, for that purpose, shall take into consideration the willingness of the person for 
whom custody is sought to facilitate such contact. Divorce Act, section 16(10). 


These four briefly worded sections of Canada’s Divorce Act have a major impact on children’s lives each 
year. For many couples these legislative clauses provide a simple and effective way to terminate a relationship 
that is not working for one or both of the partners. The Committee and its witnesses looked at these clauses 
with the objective of examining how the provisions could be changed to reduce any negative impact on 
families and children and to improve outcomes for family members. 


When the Special Joint Committee on Child Custody and Access began its work, Members undertook 
more than a legislative review. The Committee was given a mandate to assess the need for a more 
child-centred approach to family law policies that would emphasize joint parental responsibilities and 
child-focused parenting arrangements based on children’s needs and best interests. 


Court will help with custody and stuff, but it won’t help with the feelings you have inside you. 
(Witness, age 12) 


The Committee heard directly from children about how divorce had affected their lives. These children, 
who presented as individuals and in groups, told the Committee about the pain and upset that their parents’ 
divorce had caused them. They spoke about their worries and fears, their sense of loss, and their feelings of 
exclusion from a legal process that had such a direct impact on their lives. These children wanted changes in 
the ways their parents and the courts made decisions that affected them. In particular, the children and young 
adults who testified about the impact of their parents’ divorce stressed the need for more formal and informal 
mechanisms for child participation in decisions about parenting arrangements. Children who reported a 
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positive experience to the Committee generally described post-separation arrangements in which their 
relationship with both parents was unrestricted and a good deal of control over schedules was in their own 


hands. 


A. Statistics About Children and Divorce 


The high divorce rate meant that in 1994 and 1995, more than 47,000 children were the subjects of 
custody orders under the Divorce Act.8 As a result, more children a and younger children — are 
experiencing rearrangements in their households.? Their parents’ remarriages or other new relationships 
following divorce compound the complexity of these children’s lives.!° Some 13% of divorced men and 
women remarry, so that children from first marriages have to develop relationships with step-parents. Invi992; 
13% of divorces were of second marriages.!! 


Professor James Richardson of the University of New Brunswick, who testified during a meeting in 
Fredericton, has looked at some of the reasons for the increased divorce rate and concluded that our attitudes 
about marriage have changed significantly in recent years. First, people no longer believe they should marry 
or stay married or have children to conform with community expectations. Second, people “take it for granted 
that they will marry for love and emotional gratification rather than for economic or other instrumental 
reasons.” Third, “more people now than in the past can afford to base marriage on emotional rather than purely 
economical considerations.””!2 


Although the divorce rate is increasing, Richardson reports that most divorces are concluded without 
extensive conflict over parenting arrangements. Referring to a 1990 Department of Justice study, Richardson 
reports that in Canada, 


well over 90% of divorces are now granted without a formal court hearing. As only 
non-contested divorces can be processed in this way, it is evident that, contrary to popular and 
media images of divorce, most divorces do not involve bitter and protracted battles over custody 
and property. Indeed, the evidence from the evaluations is that less than 5% of divorces are 
contested to the extent that matters must be settled in court. The central issues in these are more 
often spousal and child support, and division of property, than child custody.!4 


Finally, Richardson comments on custody arrangements after divorce: 


8 Statistics Canada, Divorces 1995, p. 2 

Statistics Canada, National Longitudinal Study on Children and Youth (see note 4). 

Other countries have also become concerned about high divorce rates. The United States concluded a national study, Parenting 
Our Children: In the Best Interests of the Nation (Washington, September 1996), similar to that of this Special Joint Committee, 
in 1996. This study showed that the number of children in the United States whose parents divorced in 1990 was 1,005,000. 
Once the children from divorced families were added to those born to unmarried parents, the report noted that “over half of all 
children sometime before they reach adulthood will live in a home with one parent.” The report also identified the economic 
costs of divorce. Between 1970 and 1991, only 9% of families with children under 18 headed by a married couple were identified 
as poor, whereas 46% of single parent families headed by women and 23% of such families headed by men were identified as 
poor. 

C. James Richardson, “Divorce and Remarriage”, in Families: C hanging Trends in Canada (Toronto: McGraw-Hill Ryerson, 
1996), p. 233. 

Ibid. 

Ibid., p. 231. 
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The evidence, then, shows that there is no great revolution with respect to child custody. 
Apparently, most divorcing spouses believe that children are better off with the mother, and the 
matter is not formally contested. While fathers’ rights groups have been able to point to the 
exceptions, the reality is that most fathers are not interested in custody and day-to-day care of the 
children (or are advised by their lawyers that their chances of success are probably slim.)!* 


Richardson’s assertions were contested by many of the witnesses who testified before this Committee. 


B. Attitudes Toward Divorce 


Most Canadians consider divorce to be a right. Adults are free to marry whom they wish, and if one of the 
partners finds the relationship unsatisfactory, unhealthy, or unsafe, he or she is free to end the relationship 
through divorce. The 1985 changes to the Divorce Act removed most of the blame from divorce proceedings, 
and since then Canada has had, in effect, no-fault divorce. 


When Canada joined other countries and moved toward less constraining divorce law in the 1960s, ’70s, 
and ’80s, the prevalent assumption held by mental health professionals was that it was better for children to 
grow up in a divorced family than to grow up in a family where at least one of the parents was unhappy with the 
relationship. While acknowledging that divorce is a difficult and painful experience for all family members, 

the prevailing belief was that divorce did not cause long-term harm to children. Clinical literature from that 
era focused on the need for preventive counselling for children. It was assumed that if children were given the 
opportunity to talk about their feelings, long-term emotional complications could be avoided. 


For example, Dr. Richard Gardner, known more recently for his ideas about parental alienation 
syndrome, wrote in his 1970 book, The Boys and Girls Book about Divorce, “the child living with unhappily 
married parents more often gets into psychiatric difficulties than the one whose mismatched parents have been 
healthy and strong enough to sever their troubled relationship.” !> 


The assumption that children would be better off in a divorced family than in a stressed or difficult intact 
family resulted in a significant shift in professional thinking about divorce. Until the 1970s, divorce often 
carried a social stigma, but since then it has become more acceptable in Canadian society. Many articles in the 
professional literature commented on the relative harmlessness of divorce. Although divorce was recognized 
as stressful, it was not thought to present any serious emotionai dangers for those who experienced it. Happy 
parents, even if they lived apart, were thought to be able to provide the best environment for their children. 


In fact, divorce was seen by many as an opportunity to leave behind a flawed relationship and try again. 
A 1975 report of the Law Reform Commission of Canada suggested that “divorce is not necessarily 
destructive to family life.” The Commission argued that since many divorced people remarry, “divorce may 
sometimes offer a constructive solution to marital conflict through the provision of new and more viable 
homes for spouses and children.”!® 


The Committee heard several witnesses testify that most divorces in Canada are “low-conflict” 
divorces. These witnesses claimed that up to 90% of divorcing parents do so with only minimal conflict. Such 
parents are apparently able to dissolve their marriages and make good plans for the children without having to 
go to court. Since mental health research shows that children are harmed by exposure to continuing conflict 


14 Tbid., p. 234. 
1S Richard A. Gardner, The Boys and Girls Book about Divorce (Bantam Books, 1970), p. xix. 


16 Quoted in Richardson, p. 219. 
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between parents, it might seem to follow that low-conflict divorces would not be permanently damaging to 


children. 


All witnesses agreed, however, that high-conflict divorces are very damaging to the children and the 
adults involved. No one could give an accurate number for these situations, but the often quoted 10% figure 
means that, based on the 1994-95 statistics, approximately 4,700 children each year are exposed to ongoing 
tension, fighting, and even violence between their parents. 


C. The Impact of Divorce on Children 


In hearings across Canada, the Committee heard moving evidence about the negative impact of divorce 
on children. Very few witnesses supported the assertion that decisions made on the basis of the parents’ right 
to personal happiness were automatically in the children’s best interests. Witnesses’ evidence of the 
detrimental effects of divorce on their children is supported to a great extent by more recent mental health 
literature on this subject. 


Divorce is seen from an individual’s as opposed to societal perspective. The Divorce Act gives 
legal status to an individual’s decision to terminate his or her marriage, thus recognizing, for 
legal purposes, an individual’s right to marry and to end a marriage. The fact that this individual 
right, if realized, may impact on the rights of others is not recognized in our laws. Accordingly, 
the balance of rights, which characterizes most social legislation, is absent from divorce and 
family law legislation. (Alexandra Raphael, Meeting #13, Toronto) 


A few witnesses even suggested that the current no-fault divorce law should be repealed and parents 
should be required to stay together for the sake of their children. This thinking is apparently behind recent 
changes in divorce law in the state of Louisiana, which have made it more difficult for parents with children to 
have access to a quick no-fault divorce. In effect since August 1997, the Louisiana Covenant Marriage Act 
obliges couples to have premarital counseling and to seek marriage counseling if problems arise. The act also 
reintroduces the concept of conduct into applications for divorce. 


In 1989 Judith Wallerstein and Sandra Blakeslee published Second Chances: Men, Women and Children 
a Decade after Divorce. This groundbreaking study, cited by a number of witnesses, followed 161 children 
from 60 families for 10 years after a divorce. The study provoked a great deal of reaction from mental health 
professionals, because the findings challenged the idea that most children are unharmed by divorce.!7 
Contrary to Wallerstein’s own expectations, most of the children in her study showed severe difficulties in 
school and in personal and social relationships. There was a noticeable increase in drug and alcohol use and a 
higher rate of delinquency. The children of divorce showed high rates of depression, aggression and social 
withdrawal. The study also challenged the idea that helping children express their feelings in therapy at the 


time of divorce would have long-term preventive benefits. Many were experiencing serious difficulties in 
their adult relationships. 


The professional reaction to this work was highly sceptical. Critics argued that Wallerstein’s sample was 
too small and questioned her research methodology. However, almost ten years later, at the 1998 Annual 
Conference of the Association of Family and Conciliation Courts in Washington, D.C. — which was attended 
by a group of Members of this Committee — a panel of sociologists and psychologists argued that 


'7 Judith S. Wallerstein and Sandra Blakeslee, Second Chances: Men, Women and Children a Decade After Divorce (Boston: 


Houghton Mifflin Company, 1989), p. 299. 
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Wallerstein’s findings were correct, because larger research studies in the United States and Great Britain had 
subsequently supported them. 


Lamb, Sternberg and Thompson wrote about the negative impact of divorce on children in 1997: 


Most children of divorce experience dramatic declines in their economic circumstances. 
abandonment (or the fear of abandonment) by one or both parents, the diminished capacity of 
both parents to attend meaningfully and constructively to their children’s needs (because they 
are preoccupied with their own psychological, social and economic distress as well as stresses 
related to the legal divorce), and diminished contact with many familiar or potential sources of 
psycho-social support (friends, neighbours, teachers, schoolmates, etc.) as well as familiar 
living settings. As a consequence, the experience of divorce is a psychosocial stressor and 
significant life transition for most children, with long-term repercussions for many. Some 
children from divorced homes show long-term behaviour problems, depression, poor school 
performance, acting out, low self-esteem, and (in adolescence and young adulthood) difficulties 
with intimate heterosexual relationships. !° 


Amato and Keith analyzed 37 divorce studies, involving 81,000 individuals, that investigated the 
long-term consequences of parental divorce for adult well-being. This analysis showed a significant pattern of 
_ problematic after-effects for adults and children. The authors concluded: 


The data show that parental divorce has broad negative consequences for quality of life in 
adulthood. These include depression, low life satisfaction, low marital quality and divorce, low 
educational attainment, income, and occupational prestige, and physical health problems. These 
results lead to a pessimistic conclusion: the argument that parental divorce presents few 
problems for children’s long-term development is simply inconsistent with the literature on this 
topic.!9 


In 1997, Hope, Power and Rodgers reported on a research project that used as its base a national 
longitudinal study of 11,407 men and women born in Britain in 1958.2° This study showed that by the age of 
33, the adult children of divorced parents were much more likely to engage in problem drinking than adults 
whose parents had not divorced. 


Finally, Wallerstein’s research showed that ways had not yet been found to prepare children adequately 
for the stress of divorce. Therapy and counseling may be helpful at the time, but they do not seem to have 
long-term preventive effects.?! 


Recent studies on children’s attachment patterns also indicate that divorce can cause serious emotional 
difficulties for younger children (0 to 48 months). Ainsworth and her associates identified four distinctive 
patterns of childhood attachment to parents, ranging from “secure attachment” to “disorganized and 


18 Michael E. Lamb, Kathleen J. Sternberg and Ross A. Thompson, “The Effects of Divorce and Custody Arrangements on 
Children’s Behavior, Development and Adjustment”, Family and Reconciliation Courts Review, Vol. 35, No. 4 (October 1997), 
pp. 395-396. . 

19 Paul R. Amato and Bruce Keith, “Parental Divorce and Adult Well-Being: A Meta-analysis”, Journal of Marriage and the 
Family, Vol. 53 (February 1991), p. 54. 

20 Steven Hope, Chris Power, and Bryan Rodgers, “The Relationship between Parental Separation in Childhood and Problem 
Drinking in Adulthood”, Addiction, Vol. 93, No. 4 (1998), pp. 505-514. 

21 As Wallerstein and Blakeslee indicate in Second Chances, “[We assumed that] if we help children acknowledge and recognize 
their feelings at the time of divorce they’ll do better in the years to come. But from what we saw ten and fifteen years later, this is 
not the case. Some of the least troubled, depressed, seemingly content and calmest children were in poor shape ten and fifteen 
years later. One cannot predict long-term effects of divorce on children from how they react at the onset.” (p. 15) 
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disoriented” attachment.22 Dr. Pamela Ludolph and Dr. Michelle Viro reported in 1998 that even the normal 
upset and disorganization caused by a so-called friendly divorce caused young children to slip from secure 
feelings of attachment to insecure attachment behaviour.2? In high-conflict cases, secure children were 
observed to slip to disorganized and disoriented states of attachment with their parents. 


Both the mental health literature and the testimony of witnesses, especially the young people, have 
convinced this Committee that the impact of divorce on children is significant and potentially harmful. 
Parents and their advisers must be made aware of the potential repercussions of their decisions on their 
children and work to minimize any damage. Certainly a number of mitigating factors, many of which are 
within the control of parents, can ameliorate the post-separation scenario for children. The Committee was 
impressed by the creative solutions adopted by some parents and encouraged by the handful of very positive 
stories we heard about successful parenting arrangements. By expanding our understanding of the 
consequences of divorce for children and investigating all potential aids to parents and children dealing with 
divorce, this Committee and the others who continue with this work can contribute to improving outcomes for 
children whose parents divorce. 


A number of issues were brought to the Committee by groups and individuals representing the interests 
of the adult members of divorcing families. Many women presented the Committee with ideas and concerns 
about parenting arrangements for children after divorce. Some witnesses were mothers who told of their 
personal experiences. Others represented local and national women’s groups. Others spoke of their 
experiences working in social service agencies and women’s shelters. These witnesses identified three main 
areas of concern. 


First, they testified that violence is a major problem for many women during their marriages and that the 
risk of violence for women and children escalates around the time of separation. Many individual women, as 
well as researchers and representatives from women’s groups, community social service agencies, and 
women’s shelters, testified about domestic violence. These witnesses often referred to statistics documenting 
the prevalence of violence against women, including Statistics Canada’s Violence Against Women Survey. 
That 1993 survey, which documented the experiences of 12,000 women, indicated that 29% of Canadian 
women reported experiencing violence in their married or common-law relationships. The serious and 
contentious problem of domestic violence, and the Committee’s response to it, is explored in Chapter 5 of this 
report, which deals with the complications of high-conflict divorces. 


Second, they told the Committee that in most families women are still the primary caregivers for 
children and questioned why this arrangement should change dramatically after divorce. Advocates for 
women insisted that, in the majority of cases, women are.the primary caregivers of children before separation 
and should therefore continue in that role after separation and divorce. These witnesses stated that most 
women today would prefer that their husbands play a more prominent role in child care, but they referred to 
studies showing that women continue to have primary responsibility for the day-to-day care of children. 
Women’s advocates argued that many men ask for shared parenting after divorce in order to continue to 
exercise control over decision making by their former wives or to avoid having to pay as much financial 
support for their children, not out of a genuine desire to share parenting responsibilities. 


2 


i M. Ainsworth, M. Blehar, E. Walters and S. Wall, Patterns of Attachment (Hillsdale N.J.: Erlbaum, 1978). 


Pamela Ludolph and Michelle Viro, “Attachment Theory and Research: Implications for Professionals Assisting Families of 


High Conflict Divorce”, Paper given at the 35th Annual Conference of the Association of Family and Conciliation Courts 
Washington, D.C., May 1998. 
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Marriage breakdown is not an appropriate time to redefine the responsibilities of parents to care 
for their children in the interests of gender equality. Instead, it is a time to decide on the 
responsibilities in the best interests of the child, based on the child’s existing relationship with 
each parent as it has developed during the course of the child’s lifetime. (Elaine Teofilovici. 
YWCA, Meeting #8) 


The parenting responsibilities in our families are allocated in particular ways when parents live 
together, and that allocation in the majority of families is that women do the caregiving. 
Interestingly enough, that has not changed significantly in recent years, even though in the past 
20 to 30 years there have been huge upheavals in our social structures. I guess the issue I’m 
urging on the Committee at this point is that there are real limits to the role law can play in 
changing patterns of post-divorce parenting behaviour. (Carole Curtis, National Association of 
Women and the Law, Meeting #8) 


I can’t help but observe that this room is an unfamiliar arrangement for me. There are all these 
men here. They were never in my court. I don’t know where they were, but when the kids were in 
trouble the mothers came. The men came unwillingly, generally — for a maintenance default or 
some other problem. (Herbert Allard, Retired Family Court Judge, Meeting #20, Calgary) 


Finally, these witnesses reported that problems with shared parenting arrangements are not a question of 
denial of parenting time: they testified that it is often difficult to keep fathers involved with children after 
. divorce. 


Although many fathers testified about the problem of denial of access, many women argued that the 
problem for them was the opposite: fathers who do not make use of the access they have been given by 
agreement or in a court order. Mothers and women’s groups testified that, in these types of situations, it is the 
mothers who have to deal with their children’s disappointment, sadness and anger when their fathers do not 
appear when expected. 


Picture if you will, two young children dressed in their best clothes, packing their little suitcases 
or knapsacks and waiting for their dad to pick them up. They’re excited; looking forward to the 
visit. The mom’s looking forward to catching up on things around the house or on her work 
outside of home, on making a few extra dollars, or whatever. They wait and they wait. The phone 
rings. It’s dad. He can’t make it.... All too often access is not exercised in a predictable and 
reliable manner, causing severe disappointments in the children, who then turn to their mom to 
make it better. The mom then rearranges all of her plans; she diverts her energy towards helping 
the children work thorough the rejection and disappointment of having the visit cancelled. The 
cost, financially and emotionally for the children and the mother is high. (Cori Kalinowski, 
National Action Committee on the Status of Women, Meeting #8) 


As has been widely reported by the media, many fathers from across Canada testified before the 
Committee. Some began preparing their presentations and alerting others to the Committee’s existence before 
public hearings were officially announced. Whether testifying as individuals or as representatives of fathers’ 
groups, these men shared their profound unhappiness about difficult separations and divorces that culminate 
all too often in a minimal or non-existent relationship with their children. Most of these witnesses emphasized 
the importance of strong father-child relationships after divorce. 


The main grievances brought to the Committee by these witnesses related to obstacles to maintaining 
fathers’ relationships with their children, such as gender bias in the courts, unethical practices by lawyers, 
flaws in the legal system, false allegations of abuse, parental alienation, and inadequate enforcement of access 
orders and agreements. The latter three issues are discussed fully in later sections of this report — false 
allegations of abuse and parental alienation in Chapter 5 (Complications of High-Conflict Divorce), and 
access enforcement in Chapter 4 (Federal and Provincial Government Roles). 
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All the concerns expressed by witnesses were considered carefully by Committee Members, and their 
impact is reflected throughout our recommendations. 


D. Child-Parent Relationships Must Survive Divorce 


The Committee heard a great deal of moving and sincere testimony from parents, grandparents and 
professionals about the harm done to children when their relationship with one parent is interfered with by the 
other parent. Non-residential parents, often fathers, testified not only about their own pain when parenting 
time is denied, but also about the harm that such denial does to their children. 


A great deal of the professional literature about children and divorce concludes that it is in the child’s 
best interests to have continuing contact with both parents after divorce. The exception to this general rule 
arises when the child experiences violence by one parent toward the child or the other parent. In these cases, 
most experts believe that the abusive parent’s parenting time should be restricted or supervised. 


The testimony of several witnesses supported the benefits of regular contact with both parents: 


Continuing relationships with and contact with both parents, including step-parents, following 
separation and divorce is the entitlement of the child and exists regardless of the nature and status 
of the adults’ relationship with each other, with one exception: where contact with a parent or 
former caretaker places the child at risk physically, psychologically or sexually. (Barbara 
Chisholm, Ontario Association of Social Workers, Meeting #13, Toronto) 


While we argue over the theoretical points of view, legal process, rules of order or problem 
definition, we miss the most important issue to children and youth: the need to experience and 
feel a strong bond of love, intimacy and connection to the significant adults in their lives and 
their communities. In regards to denying access... children, especially very small children are 
developing very rapidly and not having the time to spend with their parents in those early 
formative years is time lost forever. (Fred Matthews, Central Toronto Youth Services, Meeting 
#14, Toronto) 


The question for me then becomes how come some children have to live in a situation where one 
parent’s needs seem to be far more important than the other’s? Most children I’ve talked to want 
to be with both parents. They unconsciously leave stuff at the other parent’s home so they’Il have 
to go back. (Kent Taylor, Edmonton and Northern Alberta Custody and Access Mediation 
Program, Meeting #20, Calgary) 


Why shouldn’t the focus be on the child’s right to insist, post-divorce, post-separation, that they 
have the right to have this equal participation and to benefit from both a mother and a father? 
(Sharman Bondy, Lawyer, Meeting #12, Toronto) 


Edward Kruk, a professor of social work at the University of British Columbia, has studied children and 
divorce for 20 years. He testified about a U.S. study showing that over 50% of children lose contact with their 
non-custodial fathers. Using 1994 Canadian data showing that there were 47,667 children about whom there 
was a custody decision, 33,164 of whom were placed in sole custody arrangements with their mother, 
Professor Kruk concluded that 16,582 of these children would eventually lose all contact with their fathers. 


Those who work in the area of grief and loss say that there is nothing worse than the loss of a 
child, no matter how that loss came about, but there is something far worse; for a child, the loss of 
a parent who’s been a constant, loving presence in one’s life, the loss of a parent who is part of 
who one is, an integral part of one’s identity. (Edward Kruk, Meeting #27, Vancouver) 
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We need to have a presumption that the child will continue to have those two parents after 
separation. It can only be the best thing for the child. How could it not be best for the child to have 
both parents in their lives? A child is born with two parents. God made it that way. It’s God’s 
plan, and it seems unfair that the child should have only one parent after separation and divorce. 
Let’s look at what’s best for the child. (Yvonne Choquette, Fairness in Law, Meeting #12, 
Toronto) 


I call this the fixed love pie mentality — that there’s only so much love to go around. Children 
can only benefit from more and more love. But there’s that fixed pie mentality that “Oh, if the 
child sees Daddy, there'll be less love for me.” That’s pretty immature, but it happens. It’s an 
emotional response to divorce. (Nardina Grande, Step-Families of Canada, Meeting #13, 
Toronto) 


The testimony of these witnesses was actively supported by testimony from many fathers’ groups across 
Canada. These men and their supporters testified that children and their fathers have the right to a continuing 
relationship, and they spoke of the dangerous consequences when this relationship is interfered with. 


Children define themselves by their parents. They form their identity through modeling after 
their parents. Denying the right of the child to a dependable schedule of parenting contact with 
the non-custodial parent is nothing less than child abuse, which leads to many costly societal 
problems as the child grows. (Heidi Nabert, National Shared Parenting Association, 
Meeting #7) 


My family is dead. It is gone. It doesn’t exist. The system gave it the final deathblow. Here is how 
I was helped by the system. It cost me everything — my self-esteem, my confidence, my 
self-assuredness as a young man, security, peace of mind and the ability to cope with life. For my 
parents, it cost them a heck of a lot of money and estrangement from me for many years. My 
entire extended family was destroyed. Most children of divorce seek to escape this painful 
reality they are trapped in with petty crime, substance abuse, and promiscuity. (Danny Guspie, 
National Shared Parenting Association, Meeting #7) 


E. Gender Bias in the Courts 


Many fathers testified that their experience with the justice system showed that there is gender bias in the 
courts against men. For several decades, ending in the mid-1970s, courts often applied the “tender years 
doctrine” in making custody and access determinations. This approach held that mothers were generally 
entitled to custody of a child during its tender years, or period of nurture, from birth to age seven, after which 
time the father became entitled to custody of the child. The common-law doctrine was thoroughly rejected by 
the Supreme Court of Canada in 1976.74 Since then, it has occasionally been discussed by judges and replaced 
by analysis based on consideration of the “best interests of the child”. Although the tender years doctrine is not 
part of current family law or case law, many witnesses expressed the view that judges still operate on the 
presumption that mothers are better parents. 


Canada has a long history of using the gender of the parent to guide custody decisions. This 
gender preference is created and led by judges in courtrooms, yet the evidence does not support 
that one sex has innately superior parenting abilities. In fact, reliance on gender to determine 
custody may contribute to negative outcomes for children by failing to provide the best available 
parent. (Paul Miller, Men’s Educational Support Association, Meeting #20, Calgary) 


When I go to court with a male client who is looking for custody, it’s always an uphill battle. I 
always have to have a special fact situation in order to have a good chance at getting custody. 
(Michael Day, Lawyer, Meeting #12, Toronto) 


24 Talsky v. Talsky, [1976] 2 S.C.R. 292. 
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I’ve been practising law for 35 years. When I entered the practice of law, Mom stayed at home, 
Dad was the breadwinner, and she looked after the children. We developed and still carry on with 
the attitude that mother knows best and father pays best when it comes to issues of child custody 
and support. (Bruce Haines, Lawyer, Meeting #12, Toronto) 


When people are going through a divorce they become very self-centred, and unfortunately their 
respective lawyers promote that by doing a good job for them... My focus is to tell them they are 
still a family. They may be a family that is split and separated but they are still a family and until 
their children reach the age of majority they are a family and it’s in their interest to get along so 
the children don’t suffer.... My finding is that there are a lot of nurturing fathers out there. I’ve 
had some women tell me they don’t care how the assessment turns out because they are going to 
get custody of the children anyway “because they always give custody to the woman”. (Marty 
McKay, Meeting #13, Toronto) 


Wayne Allen, of Kids Need Both Parents, quoted Judge Norris Weisman of Toronto in support of his 
argument that gender is not a reliable guide to quality parenting abilities and that both parents must remain 
involved: “...it is not unusual to find that the custodial parent is using the child as a weapon in the matrimonial 
warfare and is sabotaging the access visits.” Quoting from a statement by Judge Karen Johnson on July 15, 
1993, Mr. Allen continued: “The court should start with the assumption that, absent issues regarding the 
child’s physical, mental or emotional safety, the continued involvement of both parents in the child’s life is the 
desired goal: this involvement ideally will be of the same quality post-separation as pre-separation.” 
(Meeting #13, Toronto) 


F. Unethical Practices by Family Law Lawyers and Flaws in the Legal System 


Many witnesses, including several lawyers, alleged that some family law lawyers make a practice of 
escalating the fight between divorcing parents. These practices include encouraging their clients to make false 
claims of abuse and encouraging women to invoke violence as a way to ensure an advantage in parenting and 
property disputes. 


President Lincoln said that there is nothing more dangerous to society than a hungry lawyer. 
Okay, we now have 25,000 lawyers practising in Ontario, whereas when I started there were 
5000. The legal problems the public faces have not increased fivefold. So what we have here is 
25,000 hungry lawyers. (Richard Gaasenbeek, Lawyer, Meeting #12, Toronto) 


They go into a lawyer’s office, though, when they’re in a custody access dispute or a divorce 
situation, they hand over a blank cheque to someone they’ve never met before, and off they go on 
this merry ride through the justice system that drains their bank account. That moment, for 


Canadians, as consumers in our justice system, is a real disgrace. (Michael Cochrane, Lawyer, 
Meeting #13, Toronto) 


I told the lawyer I didn’t know what my rights were, that I wanted to end my marriage, and I 
wanted to know, if I left the house, would I lose my entitlement to the property. His response 
shocked me. ... He said to me, and I quote,...‘get him to hit you’. This is what a lawyer said to me. 
In 17 years of marriage, my husband never raised a hand to me. But he went on to say, ‘If you get 
him to hit you, you can have him forcibly removed from your home; you’ll get spousal support.’ 
(Heidi Nabert, National Shared Parenting Association, Meeting #7) 


Then we have what I would term the barracuda lawyers, and they do inflame the system. I would 
say they probably do so for financial gain. There are those kinds of lawyers. They’re pretty few 
and far between, but they certainly are there. They take advantage of an emotionally vulnerable 
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client and they can influence that client to do a lot of unnecessary and costly things — the things 


they are doing are legal — to advance their case. (Susan Baragar, Lawyer, Meeting #22, 
Winnipeg) 


False allegations continue to enter divorce proceedings by way of lawyers who place allegations 
of criminal behaviour in affidavit material, without substantiation from child welfare or police 
authorities, and without consequence to the accusing parent or lawyer involved. (Louise 
Malenfant, Parents Helping Parents, Meeting #22, Winnipeg) 


Several witnesses also commented on perceived flaws in the family law system, which allow affidavit 
material to be submitted in court without the challenge of proof. These witnesses were concerned that the 
same standards of proof required in criminal and civil law do not seem to operate in family courts. 


As a criminal lawyer I deal with accused people who, when they come before the court, have the 
protection of the Charter of Rights and Freedoms and the whole common law. It is stunning to 
me that in family law process, the future relationship between parents and children and 
grandparents is decided without even minimal attention being paid to due process and 
propriety... Perjury is common, but how can we put the custodial parent in jail for lying? As a 
result, the family law process ricochets behind closed doors or even in open court without a 
transcript and without any of the basic sanctions our courts have traditionally used to control the 
process. (Walter Fox, Lawyer, Meeting #13, Toronto) 
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CHAPTER 2: Improving Outcomes for Children 


A. Hearing Children’s Voices 


They think you are nine years old and you don’t know anything. But it’s your life. (Witness, age 
15) 


They’re deciding your life and your future but they don’t even know you. (Witness, age 15) 


Children do not ask their parents to divorce. The Committee heard testimony from children across 
Canada, none of whom said that divorce was a good thing. What they did speak about was the disruption in 
their lives and the severe emotional distress that accompanied their parents’ divorce. 


When parents divorce, children are left with a new set of worries and fears about what will happen to 
them. Children are not prepared for these worries and fears, and they tend to struggle with them on their own. 


There’s a lot of odd feelings. Feelings you never had before. Everyone says it’s not your fault but 
you wonder sometimes. (Witness, age 14) 


Children testified that they felt left out of proceedings that would determine the arrangements for their 
daily lives for many years to come. Many lawyers and mental health professionals supported the idea that 
children need a voice in divorce proceedings. 


This Committee has heard from mothers, fathers, custodial and non-custodial parents, lawyers, 
judges, psychologists and a host of others, but I have no sense that this committee has heard from 
the very people this is all about, the children... When one takes the time to listen to the children 
and truly places their interests first, a greatly different picture can emerge as to what ought to be 
done in each individual family... Most children, however, know how they feel and what they 
want and need from their parents. All children need their parents to quit fighting... Children find 
it incomprehensible that some unseen person called a judge has said that from now on, one 
parent, usually daddy, is someone you now have visits with, and not very often. You aren’t going 
to see your parent every day, the way you did before. (Kathleen McNeil, Mom’s House-Dad’s 
House, Meeting #27, Vancouver) 


Since adults are the ones making the decision to divorce, they have some sense of justification for their 
decision and a sense of confidence that things will work out eventually. Often they also have a support 
network of family and friends to help them emotionally and practically during the difficult period of 
adjustment. Finally, adults have direct access to lawyers to help them argue their case and push the 
arrangement they believe is best for the children. But children are often surprised by their parents’ decision to 
divorce. 


The question I had was, why are you getting divorced? Why does this have to happen? (Witness, 
age 10) 
Some children who testified told the Committee that they knew things were tense before their parents 


separated but they did not expect them to divorce. They felt they had no say in the decision, and they were left 
unsure about what to expect in the future. They also did not have the support systems available to their parents. 
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Separation and divorce is a traumatic event for children, regardless of age. When they’re told of 
the decision they have fears, worries and questions. What do they worry about? They wonder, 
Where will I live? Who will I live with? Do I have to leave? What about my friends? Will we still 
go on holidays? Will I get to see Dad, Grandma? What about the dog? What about the cat? How 
much time will I spend with people? Can I still have lessons, hockey, skating... These questions 
speak volumes on children’s interests. Why should we listen? Because their lives are changed 
forever — emotionally, socially and economically. They have no control over the decision. 
They have to live with it and, yes, they struggle to accept... No child wants to experience the 
separation and divorce of his or her parents. (Sherry Wheeler, Alberta Office of the Children’s 
Advocate, Meeting #20, Calgary) 


If the children who need us to get this right are not served as they deserve to be, then we will get 
the children we deserve — children who do poorly emotionally and academically, whose 
relationships in adulthood are doomed to repeat the mistakes made by their parents, children 
who will draw disproportionate attention from the criminal justice system, who will draw 
disproportionately upon all our resources — in short who won’t achieve their true potential, and 
we will fail to achieve our potential as a society and as a nation. (Michael Guravich, President, 
Family Mediation Canada, Meeting #26) 


Children often feel very alone in their emotional distress. Some children testified that they worried about 
how to tell their friends about the divorce. One little girl told us she was quite convinced she would be the only 
child in her school from a divorced family 


We believe children need to feel loved, secure, and safe. They need to know the divorce is not 
their fault. They need to know both their parents and their extended family will continue to be 
part of their lives. They need to know their viewpoints and their wishes have been considered 
when developing a family plan for how to move forward in their family life. They need to feel 
empowered to ask for changes to the plan without being made to feel disloyal to either of their 
parents or other members of the family. (Margaret Treloar, Girl Guides of Canada, Meeting #13, 
Toronto) 


Most important, children feel they do not have a voice in their own future. Several children testified that 
all children should have someone — a lawyer or child advocate, or even a member of their extended 
family — to represent them in legal proceedings. One child testified that without anyone to represent her, 
arrangements were made that left her and her younger brother at risk when they visited one of their parents. 


This need for representation does not end with the divorce. Children told the Committee about 
circumstances that required changes in the original custody and access arrangements. Without someone to 
help give the children an opportunity to speak about their needs and voice their concerns, these sometimes 
dangerous situations were allowed to continue, and children were put at risk. 


Members of the Committee also understood that it is necessary to distinguish between hearing children’s 
views and putting children in the position of having to choose between parents. Many professionals warned 
the Committee that most children want to remain loyal to both parents after divorce; having to choose one 
parent over the other would create incredible inner conflict for a child. In fact, many Members of the 
Committee became convinced that a child’s sudden wish to break off contact with a parent could indicate a 
major problem, necessitating therapeutic rather than legal intervention. Committee Members deliberated 
carefully on this matter to find solutions that would give children the Opportunity to be consulted and heard on 
decisions that affect them without being pulled into an emotionally dangerous situation. 


The importance of hearing children’s voices was underlined in the presentation of every child witness 
before the Committee. This message must be heard by parents, who are to be encouraged to consult their 
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children respectfully when making parenting and other arrangements upon separation, and by policy makers 
and legislators. The legal system has already demonstrated significant flexibility in designing non-litigation 
models for decision making in which children can readily be accommodated. The existing offices of Child 
Advocates and the Children’s Lawyer are government responses that, if expanded, could enhance the ability 
of children to make themselves heard during divorce processes. The following section, which deals with 
children’s rights, expands on this theme and notes that the United Nations Convention on the Rights of the 
Child requires that Canada make possible the effective participation of children in decision making that 
affects their lives. 


B. Children’s Rights 


The Convention on the Rights of the Child was opened for signature by the United Nations General 
Assembly on 20 November 1989. Canada signed on 28 May 1990. After the requisite 30 nations had ratified 
the Convention, it came into force on 2 September 1990. Canada ratified it in December 1991 and submitted 
its initial report to the UN Committee on the Rights of the Child in June 1994. This Convention, which is the 
most widely ratified human rights treaty in history, sets minimum legal and moral standards for the protection 
of children’s human rights, including civil rights and freedoms, rights related to the provision of optimal 
_ conditions for growth and development (health care, education, economic security, recreation), and the right 
to protection from abuse, exploitation, neglect and unnecessary harm. The Convention expressly recognizes 
the special role of the family in the nurture of the child. 


The key provisions of the Convention relating to the subject matter of this study include article 3, which 
states that in all actions concerning children, the best interests of the child shall be a primary consideration; 
article 9, which includes the right of the child to contact with both parents if separated from one of them; and 
article 12, which provides that children have the right to express their views freely in matters affecting them. 


Responsibility for implementing the Convention, like other international treaties, is shared in Canada by 
the federal, provincial and territorial governments. All jurisdictions took part in the preparation of Canada’s 
first report under the Convention.”? Where action to implement is identified either as having taken place or as 
being required, the report indicates which level of government is responsible for that action. Paragraph 149 of 
Canada’s First Report indicates that the federal Department of Justice is reviewing the issues of custody and 
access and states that current empirical data demonstrate that children are badly affected by experiencing or 
witnessing family violence. The First Report also indicates that the federal government is reviewing the 
Divorce Act to determine whether measures should be adopted to implement article 12 of the Convention, 
which deals with respect for the views of the child.7° 


A number of witnesses recommended that the Committee give consideration to the Convention, 
particularly articles 3, 9 and 12 on the best interests of the child, the child’s right to maintain relations with 
family members, and the child’s right to be heard in proceedings affecting him or her. Many of these witnesses 
felt that a reference to the Convention in a preamble to the Divorce Act would give judges useful and important 
guiding principles, thereby improving decisions about parenting arrangements. Katherine Covell, Director of 
the Children’s Rights Centre in Cape Breton, emphasized the relevance of the Convention to custody and 
access decision making: 


25 Canada’s First Report on the International Convention on the Rights of the Child, available on-line at 
http://www.pch.ge.ca/ddp-hrd/english/rote/rcO lindex.htm. 
26 Tbid., paragraph 82. 
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Under the United Nations Convention on the Rights of the Child, Canada is obligated to move 
toward legislation and public policy that is really in the best interests of the child. In the context 
of custody issues, there is a large body of psychology research suggesting that the best interests 
of the child are served under the following two conditions. The conflict between parents during 
and after the divorce should be minimized, and in the absence of abuse, children should maintain 
meaningful relationships with both parents (Meeting #30, Halifax) 


Many witnesses felt strongly that the Convention mandates a greater role for child participation in 
custody and access decision making than is currently afforded them. The form this participation should take, 
as outlined in proposals the Committee received, ranged from full, automatic legal representation and party 
status for every child whose parents divorce, to some other form of participation whereby a child’s views, in 
an age-appropriate and sensitive way, would be solicited and made known to decision makers, whether 
parents, assessors or a judge. Lawyer Jeffery Wilson, representing one end of this continuum, interpreted the 
Convention as requiring the provision of state-financed legal representation for every child. Other witnesses, 
including the Child Advocates of each province in which they exist, recommended that children always have 
the opportunity to have their voices heard, but noted that current funding levels for child advocacy programs, 
and the mandates under which they operate, preclude the Child Advocates themselves from filling this role. 


Members heard a clear message from several child witnesses. If children are not given the opportunity to 
participate, if they feel that important decisions about their future are made without consulting them or 
considering their wishes, then children will not easily accept the decisions made about them. This could have 
dire consequences for a child’s ability to adapt to custodial arrangements, with long-term mental health or 
other negative implications for that child. The Committee has therefore concluded that in all cases, children 
should have the opportunity to express their views to a skilled professional whose duty it would be to 
communicate those views to the judge making a parenting determination. The skilled professional might be a 
social worker, psychologist, lawyer, family doctor or nurse who is skilled in communicating with children. 
Members also thought that in some cases a member of the child’s extended family might be uniquely well 
situated to provide support to the child and represent his or her interests before the court. 


Committee members felt that it was imperative that children in high-conflict situations, in particular, 
have the opportunity to be heard and have legal representation. Legal representation for a child is considered 
necessary whenever the child’s interests are not going to be advanced by counsel for either parent. Members 
were particularly impressed by the efficacy of unified family court systems in which legal services are 
combined with therapeutic services, such as those provided by counsellors, giving children access to an 
enabling listening professional. 


At the same time, Members were acutely sensitive to the need to avoid putting children in the position of 
having to choose between their parents. Many Members found the testimony of Michigan Judge John 
Kirkendall helpful. He told the Committee that although he often consults children to ask them how they feel, 
he is always careful to let them know that they are not the decision makers. While he considers what they have 
to say, he tells the children that he will not necessarily make the decision they have requested. Members also 
thought it important that parents be advised to talk to their children about possible parenting and residential 


arrangements and rearrangements and that they avoid imposing new arrangements on their children without 
consultation. 


An additional matter related to the rights of children came to the attention of the Committee. The 
superior courts in Canada have always had an overarching authority to act in the best interests of children, 
enabling them to provide for children’s well-being even when a specific remedy is not provided expressly in 
statute law. This power comes from the equitable jurisdiction of the court to act as a sort of “super parent” to 
the child — what is referred to as the court’s parens patriae jurisdiction. Some Members of the Committee are 
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of the view that the courts have hesitated to exercise this inherent jurisdiction on behalf of children and should 
be encouraged to do so. The Committee is therefore recognizing that children have a need and a ri ght to the 
protection of the courts, particularly the protection afforded by the exercise of the courts’ parens patriae 
jurisdiction. 


Recommendations 


1. This Committee recommends that the Divorce Act be amended to include a Preamble 
alluding to the relevant principles of the United Nations Convention on the Rights of the 
Child. 


2. This Committee recognizes that parents’ relationships with their children do not end 
upon separation or divorce and therefore recommends that the Divorce Act be amended 
to add a Preamble containing the principle that divorced parents and their children are 
entitled to a close and continuous relationship with one another. 


3. This Committee recommends that it is in the best interests of children that 


3.1 they have the opportunity to be heard when parenting decisions affecting them 
are being made; 


3.2 those whose parents divorce have the opportunity to express their views to a 
skilled professional, whose duty it would be to make those views known to any 
judge, assessor or mediator making or facilitating a shared parenting 
determination; 


3.3. acourt have the authority to appoint an interested third party, such as a member 
of the child’s extended family, to support and represent a child experiencing 
difficulties during parental separation or divorce; 


3.4 the federal government work with the provinces and territories to ensure that the 
necessary structures, procedures and resources are in place to enable such 
consultation to take place, whether decisions are being made under the Divorce 
Act or provincial legislation; and 


3.5 we recognize that children of divorce have a need and a right to the protection of 
the courts, arising from their inherent jurisdiction. 


4. This Committee recommends that where, in the opinion of the court, the proper 
protection of the best interests of the child requires it, judges have the power to appoint 
legal counsel for the child. Where such counsel is appointed, it must be provided to the 
child. 


C. Reducing Conflict 


It’s bad when your parents are screaming. It can give you a headache or make you feel sad. And 
you might just want to grab a teddy bear and lie in the corner and not come out ... for a long time. 
(Witness, age 12) 
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The Committee heard many witnesses testify that the majority of divorces are resolved without a great 
deal of conflict between the parents. These so-called “friendly divorces” are presumed difficult for children, 
but not permanently damaging. Unfortunately, a significant number of divorcing parents become locked in 
bitter and sometimes violent disputes over custody and access arrangements. These situations are truly 
dangerous for children, and the Committee examined the evidence carefully for ways to reduce conflict 
between divorcing parents, to the benefit of the children. Indeed, the principal objective underlying all the 
recommendations in this report is to induce as thorough as possible a shift from the current state of family law 
policies and practices, which all too often escalate conflict between divorcing parents, to a decision-making 
approach that reduces conflict. 


When divorce occurs, society offers no healing rituals. Instead, we dishonour the parties through 
an adversarial process that requires couples to prepare affidavits that publicly humiliate each 
other. Family members, friends and neighbours are pressured to take sides, causing permanent 
rifts, and children are treated as scarce resources to be divided up like chattels. (Barbara Landau, 
Meeting #11) 


Our concern, as mediators, is the well-being of the children. The parents are often too entangled 
in their emotional problems. There is a heavy layer of emotion in every divorce, even if it is not 
contested. If it is contested, it is hell. (Philip Shaposnick, Meeting #11) 


All the children who testified told the Committee that it felt terrible to be caught in the middle of their 
parents’ fight. 


It feels really bad when they fight cause you think, Wow, a few years ago they used to be happily 
married. (Witness, age 14) 


There should be a law that parents can’t yell at the children when they get divorced. It’s not the 
child’s fault. (Witness, age 8) 


The children who testified also said that lawyers and courts do not pay attention to what is important to the 
child. Several children talked about the need for flexibility in access schedules so that children do not become 
resentful about missing social and recreational activities because it is time to see a parent. Other children said 
that the courts do not understand the importance of stepsibling relationships. 


Most children testified that it was important for them to maintain a relationship with both parents. The 
Committee noted that children usually did not use the language of “custody and access” when talking about 
family relationships; these are legal terms and are not part of most children’s vocabulary. Children also tended 
to measure their relationships not in terms of time but in terms of availability. 


Psychologists, psychiatrists and social workers across the country testified that many of the children 
they see in their clinics are damaged by conflict that continues after divorce. 


Research has shown us time and time again that children do not care who has ownership of them 
but rather they have great concerns about how each parent will be able to maintain their 
relationship with them. We know that children who experience ongoing conflict between their 
parents suffer the long-term effects of being caught in between the most important people in their 
lives. It is a damaging and untenable position to be in. (Resa Eisen, Meeting #12, Toronto) 


Dr. Eris Hood, of the Clarke Institute in Toronto, testified that high-conflict divorce situations “are like 
war zones. The children go back and forth between their fighting parents and “are afraid to tell the truth.” 
These children bear the burden of suffering in divorce. He added: 
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I can speak very personally about it, because those of us who work in trying to assess and 
understand these situations — dealing with each parent and with the children, dealing with the 
parents and kids together... end up very stressed, very troubled by the experience of dealing with 
these situations. It’s as if we’re like the children and it makes our stomachs churn. If it does that to 


me and it’s not my family, what’s the pressure on the children? (Eric Hood, Meeting #12, 
Toronto) 


I think of family conflict like, unfortunately, an intense war zone when it’s at a severe level for 
children. For the victims of war, one would hope that every once in a while there would be what I 
think of as a safety zone. When I train volunteers and staff for the Supervised Access Program, | 
like to use the image of wearing the blue hat, wearing the hat of the United Nations 
peacekeeper’s role. We cannot perhaps end the war, and we cannot determine the outcome on 
either side, but we can provide the safety zone, and that’s really essential for children. (Sally 
Bleecker, Ottawa-Carleton Parent-Child Supervised Access Program, Meeting #24) 


Wilson McTavish is the Director of Ontario’s Office of the Children’s Lawyer. This government-funded 
service provides legal counsel for approximately 8,000 children per year, 1,600 of whom are involved in 
custody/access disputes. He testified that 


both parents, and we have found this in every case, love their child. Every child we represent 
pleads for a reconciliation of their parents. Tearfully they acknowledge that can’t happen, and 
then the child asks us to stop the fighting. (Meeting #12, Toronto) 


Several legal and mental health professionals gave testimony that supported the children’s view of 
divorce. All agreed that high-conflict situations are dangerous for children. The Committee explored a 
number of suggestions from witnesses for reducing the conflict that, to some degree, seems an almost 
unavoidable aspect of divorce. These suggestions ranged from parenting education programs — to make 
parents aware of their own conduct during and after separation, its impact on their children, and means by 
which they might change it or at least shield their children from its effects — to non-litigation models for 
custody and access decision making, such as mediation. 


1. The Language of Divorce 


Many witnesses testified that the current language of “custody and access” promotes a potentially 
damaging sense of winners and losers. These witnesses suggested that more neutral language would help 
reduce conflict and let both parents focus on their responsibilities rather that their rights. This was seen as an 
important means of reducing parental conflict by defusing the winner-take-all custody contest. The language 
of divorce was an important focus for Committee Members, who found the testimony about the impact of the 
terms “custody”, “access”, “custodial” and “non-custodial parent” particularly compelling. The use of these 


words clearly can escalate conflict between divorcing parents, even to the extent of contributing to access 
denial and other disputes. 


The corrosive impact of the current terminology was discussed extensively during the Committee's 
hearings. 


“Custody” is the formal word for imprisonment, and “access” is the formal word used for a 
prisoner’s privilege to see a lawyer, or vice-versa. These are nauseating, abominable words, and 
they extinguish a child’s right to have a father. Let’s get rid of these words and concepts now. 
(Gene Keyes, Meeting #30, Halifax) 


As they now stand in current federal legislation, language and terms serve to create that 
winner-loser scenario that really exacerbates parental conflict during separation and divorce. 
Such inappropriate language is not family friendly, and it is experienced as demeaning to 
children who hear themselves referred to in the same language used in the prison system. (Judy 
McCann-Beranger, Meeting #31, Charlottetown) 
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In the opinion of a number of witnesses, the current terminology not only increases conflict between 
parents but promotes a completely erroneous understanding of the decisions about parenting that parents are 
expected to make when they divorce. 


The current language in child custody statutes is problematic in that it connotes the ownership of 
children. This perpetuates the notion that children are chattel, is antithetical to what is implied in 
the UN Convention, and is disrespectful to children. The inference of ownership serves to 
sidetrack what is meant to be a child-centred focus. In turn, it may fan the fires of what may 
already be an emotionally charged situation. Furthermore, the current legislative language can 
be disempowering to parents. (Elaine Rabinowitz, Prince Edward Island Provincial Child 
Sexual Abuse Advisory Committee, Meeting #31, Charlottetown) 


Most witnesses recommended that legislators seek new language to describe the parenting decisions that 
divorcing couples are required to make, although a few cautioned against new legislation, because new 
legislation invariably means increased litigation, for some at least, while the courts interpret the new 
legislative language. Nonetheless, the Committee clearly heard a call for change in this area. 


The Divorce Act is replete with language such as “custody” and “access” which reflects a bygone 
era in which women and children were legally chattels in the possession of the head of the 
household, the father. Instead, the language of the Act should reflect the modern era in which all 
family members have rights, with both parents equal before the law. Thus, as regards 
post-divorce parenting, the focus of the Act should be on the formulation of parenting plans. 
Such plans should reflect a shared responsibility of care and assume the existence of two 
parenting households. Further, the Act should strive to maximize the involvement of both 
parents in the ongoing care of the children of the marriage although circumstances may force 
recognition of resident and non-resident parents. (Howard Irving, Mediator, Meeting #11) 


A number of witnesses urged the Committee to recommend terminology based on the new language 
adopted in other jurisdictions, such as the four discussed in Chapter 3 of this report: 


On the issue of language, though, virtually every jurisdiction that has modernized its law in this 
area in the last decade or so has recognized that terms like “custody” and “‘access” are not 
appropriate. Unless you’re familiar with the legal terminology, they’re not terms that naturally 
flow to a parent. They have unfortunate connotations. They’re not concepts that capture what 
parents are actually doing or should be doing, and they are concepts that tend to alienate one 
parent or indeed both parents. So I think we’d like to have legislation that recognizes what it is 
that parents are really doing. (Nicholas Bala, Meeting #6) 


The Committee was offered examples from a number of other jurisdictions as models for new 
conflict-reducing language. For example, custody and access regimes could be replaced with concepts and 
terms like “parental responsibility” (Australia), “joint parental responsibility” (United Kingdom), “shared 
parental responsibility” (Florida), or “residential placement” and “parenting functions” (the state of 
Washington). Custody itself is often replaced by the concept of “residence” combined with decision-making 
authority. What is currently referred to as access in Canada may be referred to as “contact”, “visitation” or 
“parenting time” in other jurisdictions. The new terminology is often attached to new substantive legal 
regimes, some of which presume that joint custody or shared parenting — or alternatively some form of 
shared decision making without equal time sharing — will be the norm (see Chapter 3). 


a0 This Committee is of the view that a shift to new, less loaded terminology is critical to reducing conflict 
in divorce. Coupled with our intention to reduce conflict, Committee Members feel strongly that the legal 
regime under the Divorce Act must discourage the estrangement of parents and children, and that to do so the 
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act must ensure that parent-child relationships survive marital breakdown. Therefore, in addition to proposing 
new language to replace that of custody and access, the Committee concludes that parental decision-making 
roles should, in most cases, continue beyond divorce. Members hope that this new regime and new language 
will foster the type of co-operative, child-focused post-separation parenting that will advance the interests of 
children, and that parents will find their post-separation arrangements more flexible, natural and beneficial to 
all members of the family. 


The Committee concludes that the current Divorce Act terms custody and access should be replaced by 
the concept and the expression “shared parenting”. By this, the Committee is not recommending a 
presumption that equal time-sharing, or what is currently referred to as joint physical custody, is in the best 
interests of children. The Committee recognizes that the details of time and residence arrangements for 
children will vary with the family involved. In view of the diversity of families facing divorce in Canada 
today, it would be presumptuous and detrimental to many to establish a “one size fits all” formula for 
parenting arrangements after separation and divorce. By the new term “shared parenting”, the Committee 
intends to combine in one package all the rights and responsibilities that are now embodied in the two existing 
terms — custody and access — and leave decisions about allocating the various components to parents and 
judges. 


Several other recommendations flow naturally from this proposed change of language. The Divorce Act 
should be amended to remove the current definition of custody, and one defining “shared parenting” in the 
manner it is defined in this report should be added. The Committee also hopes that the new language will 
eventually be integrated into provincial and territorial family law statutes, so that children across Canada, 
regardless of whether their parents are married, would benefit from this new regime in the event their parents 
separate. The federal government should seek this change through its participation in the 
Federal/Provincial/Territorial Family Law Committee. Also, with the removal of the concept of custody, the 
outdated and discredited “tender years doctrine” 1s clearly no longer useful, and to ensure that it has no further 
influence, the Committee recommends its rejection. 


Throughout this report, and in particular in our recommendations, the Committee has applied the 
proposed terminology of “shared parenting”. Only when referring to the current custody and access regime is 
the current terminology employed. Of course, where witnesses are quoted, their submissions generally refer 
to custody or access, as they are referring to matters decided under the current Divorce Act regime. Where the 


Committee uses the words “shared parenting”, “shared parenting order”, or “shared parenting determination” 
in a recommendation, those terms are to be interpreted in the manner we have proposed. 


Under the new regime and terminology formulated by this Committee, in almost all cases both parents 
will continue, after separation and divorce, to exercise their pre-separation decision-making roles with 
respect to their children. To ensure that neither parent is excluded unfairly from fulfilling that obligation, the 
Committee is also recommending change in the way authorities such as schools and doctors provide 
information to parents. In the event of separation or divorce, important information about the child’s 
development and well-being should be provided directly to both parents. 


Recommendations 


5. This Committee recommends that the terms “custody and access” no longer be used in 
the Divorce Act and instead that the meaning of both terms be incorporated and 
received in the new term “shared parenting’, which shall be taken to include all the 
meanings, rights, obligations, and common-law and _ statutory interpretations 
embodied previously in the terms “custody and access”. 
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6. This Committee recommends that the Divorce Act be amended to repeal the definition 
of “custody” and to add a definition of “‘shared parenting” that reflects the meaning 
ascribed to that term by this Committee. 


7. This Committee recommends that the federal government work with the provinces and 
territories toward a corresponding change in the terminology in provincial/territorial 


family law. 


8. This Committee recommends that the common law “tender years doctrine” be 
rejected as a guide to decision making about parenting. 


9. This Committee recommends that both parents of a child receive information and 
records in respect of the child’s development and social activities, such as school 
records, medical records and other relevant information. The obligation to provide 
such information should extend to schools, doctors, hospitals and others generating 
such information or records, as well as to both parents, unless ordered otherwise by a 
court. 


2. Parenting Education 


Many witnesses suggested to the Committee that parenting education immediately following separation 
would also help reduce conflict between divorcing spouses. These witnesses argued that mandatory education 
programs for divorcing parents would help make them aware of how divorce affects children and the damage 
that can be caused to children by ongoing conflict. Parenting education courses, increasingly available across 
North America, offer the hope of mitigating the negative effects of divorce on children. Early research on the 
effectiveness of these programs is beginning to provide some grounds for optimism. Witnesses urged the 
Committee to recommend more comparative research to identify the programs with the best potential. 


There was strong support from many witnesses for this type of education. Divorced parents and mental 
health experts indicated that parents need the opportunity to learn about how the conflict that so often 
accompanies divorce can harm children. Witnesses also testified that post-divorce education programs help 
parents gain perspective and develop skills that enable them to behave more appropriately with their children. 


My belief is that divorce causes damage to kids no matter how well it’s handled. I just believe 
that. I have not yet come across a situation, even in the best of situations, where there hasn’t been 
some damage caused. Parents, however, are in a position to minimize that damage, but they have 
to recognize what it is they are doing that causes the damage. They have to want to change that. 
They have to understand what is happening for their children and they have to be aware of what 
the options are. Some of them just don’t know what else to do; they’re reacting out of anger, 
resentment, hurt, guilt, and pain, and they just don’t know what options they have. Once they 
understand that, they’re almost always willing to take a look and try something else. They can 
see the pain it’s causing their children. (Jeanne Byron, Lawyer/Educator, Meeting #26) 


There needs to be an understanding of the effect of prolonged exposure to high levels of conflict 
on children, and on all of the other family members as well, because not only is it difficult for 
children but it also places the type of stress on parents that diminishes their own personal life and 
their parenting capacity. (Orysia Kostiuk, Manitoba Parent Education Program, Meeting #26) 


Several witnesses presented detailed evidence about parenting education programs offered in their 
communities. In Alberta, a parenting education program entitled Parenting After Separation has become 
mandatory — parents must attend a course before they can proceed with an application for divorce. In other 
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parts of the country, social service agencies, community groups, family court clinics, and at least one law firm 
offer education programs.?’? The Committee learned that in Florida, children also must attend a divorce 
education program before their parents can proceed with an application to the courts.28 


Parenting education programs give participants general information about the separation or divorce 
process, legal and other issues they will face as parents, and how the transition will affect their children. Some 
go further to train parents in the types of parenting techniques most likely to prevent children from being 
exposed to parental conflict. U.S. research about the effectiveness of parenting education programs, while in 
its early stages, has produced results confirming the usefulness of such programs in advancing the well-being 
of children affected by parental separation and divorce. 


Research on U.S. parenting education programs has indicated the following positive results: 


@ participating parents were more likely to communicate positively with their children about the 
other parent, and non-residential parents had greater access to their children;2? 


@ parents demonstrated improved communication skills;3° and 


@ the programs lowered the exposure of children to parental conflict and increased each parent’s 
tolerance for the parenting role of the other parent.?! 


Although program content varies significantly, most programs emphasize the post-divorce reactions of 
parents and children, children’s developmental needs at different ages, and the benefits of co-operative 
parenting after divorce. They emphasize the impact of divorce on children and the parenting behaviours most 
likely to promote children’s well-being. Legal issues may also be covered. In most jurisdictions where 
parenting education programs are mandatory, including Alberta, special programs are offered to victims of 
domestic violence. 


Family Mediation Canada, supported by Health Canada, has recently produced an inventory of 
Canadian parenting education programs and resources, entitled Families in Transition: Children of 
Separation and Divorce. This volume reports all the parent education programs — voluntary and 
mandatory — available across Canada. Over 140 programs, in every province, are listed, as well as a wide 
variety of videos, books and other resources to which parents and those offering them assistance can refer. The 
inventory makes clear the variety in form and content of voluntary parenting education programs, as well as 
their wide availability. 


Rob Huston, who testified in Calgary, spoke about his own positive experiences with the Parenting After 
Separation program, as a result of which, he reported to the Committee, he and his child’s mother work 
together as a team and are parenting their son very successfully and co-operatively. 


It’s turned out that I’m proud of it. I’ve been promoting Parenting After Separation. Why? 
Because we need some changes, and when we get the changes through the mindset of other 
parents.... (Meeting #20, Calgary) 


27 The law firm is Reierson Sealy in Halifax, Nova Scotia. 

28M. Gary Neuman, Helping Your Kids Cope with Divorce the Sandcastles™ Way (Random House, 1998). 

29 Jack Arbuthnot, Cindy Poole and Donald Gordon, “Use of Educational Materials to Modify Stressful Behaviours in 
Post-Divorce Parenting”, Journal of Divorce and Remarriage, Vol. 25, 1/2 (1996), p. 117. 

30 Jack Arbuthnot and Donald Gordon, “Does Mandatory Divorce Education for Parents Work?” Family and Conciliation Courts 
Review, Vol. 34, No. 1 (January 1996), p. 60. 

31 Jack Arbuthnot, Presentation to the 1996 Family Mediation Canada Conference, Winnipeg, Manitoba, cited by Jeanne Byron in 
her brief to the Special Joint Committee on Child Custody and Access, 13 May 1998. 
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Recommendation 


10. This Committee recommends that all parents seeking parenting orders, unless there is 
agreement between them on the terms of such an order, be required to participate in an 
education program to help them become aware of the post-separation reaction of 
parents and children, children’s developmental needs at different ages, the benefits of 
co-operative parenting after divorce, parental rights and responsibilities, and the 
availability and benefits of mediation and other forms of dispute resolution, provided 
such programs are available. A certificate of attendance at such a post-separation 
education program would be required before the parents would be able to proceed with 
their application for a parenting order. Parents should not be required to attend 
sessions together. 


D. Shared Parenting and Parenting Plans 


Some men’s groups and fathers asked that the Committee consider recommending a presumption in 
favour of shared parenting or joint custody. They argued that such a presumption was the only way to ensure 
that both parents negotiated or participated in mediation in good faith and with the children’s best interests as 
the main focus. Without a presumption of joint custody, these witnesses argued, mothers often would not 
participate in mediation, and the perceived gender bias in the courts would perpetuate the predominance of 
mothers as the custodial parents. Although the Committee has not recommended establishing a legal 
presumption in favour of either parent or any particular parenting arrangement, the Committee does see the 
value of shared decision making and even substantially equal time sharing where appropriate. For parents 
with the emotional and financial resources necessary to make a joint physical custody arrangement work, it is 
the Committee’s view that such arrangements can encourage the real involvement of both parents in their 
children’s lives. 


The Committee heard testimony from psychologists and social workers who stated that children benefit 
from maintaining a relationship with both parents after divorce. These clinical impressions were supported by 
many research studies showing that children’s emotional development is enhanced if both parents are 
involved after divorce. Parents denied a significant role in the life of a child might withdraw gradually, to the 
detriment of the child. By ensuring that each parent has a major child care and decision-making role, as the 
new regime proposed by this Committee would do, shared parenting can maximize the involvement of two 
parents in the child’s life. 


Dr. John Service, Executive Director of the Canadian Psychological Association, testified that “the best 
solutions are, of course, those that can effect a separation and divorce with a minimum of trauma. Generous 


custody and access arrangements are most often in the best interests of the children and the parents.” (Meeting 
#18) 


Ester Birenzweig, of the Families in Transition Program, testified that 


the children we see in our practice that seem to be more secure are the ones where the parental 
conflict has decreased, and where the child feels sure of the parental commitment of love for 


them and being there for them, regardless of where the parent is and how often this parent is 
seeing the child. (Meeting #17) 


The various fathers’ groups from across Canada all supported a presumption in favour of joint custody. 


Malcolm Mansfield, from Fathers Are Capable Too (FACT), summarized the thinking of most of the men’s 
groups that appeared: 
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The advantages of shared parenting are that there’s a win-win situation. The children will 
continue to be with both parents and have loving and nurturing parents. When there’s a divorce, 
the children have more of a need for both members of the family. They have a need for more 
influence and more affection and love from both parents. If they have just one parent, the 
insecurity makes them feel stressed.... What I would like to share with you today is that there 
should be a continuance, a presumption of shared parenting. When sole custody is awarded and 
the children’s father is relegated to that of the uncle dad or the Disneyland dad, the children 
lose... Kids don’t suffer from too much parenting. They need as much love and affection from 
both parents as absolutely possible. (Meeting #7) 


Some women’s groups and mothers cautioned that a presumption in favour of joint custody might lead to 
its imposition in inappropriate cases and testified that in many cases, joint custody could allow an abusive 
father to continue to harass his wife and children. These witnesses also suggested that the main issue is not 
joint custody; they stated that many fathers abandon their families and do not use the access they already have 
to their children. 


As explained in Chapter 4, the Committee is convinced that children are not served by legal 
presumptions in favour of either parent, or any particular parenting arrangement. In the same chapter the 
Committee recommends the addition to the Divorce Act of a series of criteria defining the best interests of the 
child, among which would be the principle that children benefit from consistent, meaningful contact with both 
parents, except in exceptional cases, such as those where violence has occurred and continues to pose a risk to 
the child. Whether an equal time-sharing arrangement is in the interests of a particular child would have to be 
determined on a case-by-case basis, with a full evaluation of the child’s and parents’ circumstances. 


Shared parenting arrangements involving substantially equal time sharing, when agreed to by the 
parents through the assistance of a counselor or mediator, are often spelled out in detail in parenting plans. 
More elaborate than the traditional separation agreement or court order upon which many couples rely, these 
agreements specify where the child is to reside throughout the year, how decision-making responsibilities are 
to be shared by the parents, and the mechanism parents will use to deal with any disputes that arise between 
them. Parenting plans, while not enshrined in any Canadian custody and access legislation, are used routinely 
in therapeutic or negotiation settings, to help parents make decisions about parenting arrangements. 


Lawyers, therapists and mediators described the benefits of this tool to the Committee. Parenting plans 
shift parents’ focus away from labels (‘I have custody, you just have access’) to the schedule, activities and 
real needs of the child. The Committee recognizes the usefulness of parenting plans as a decision-making tool, 
commends them to divorcing parents and to professionals working with them, and concludes that all shared 
parenting orders should take the form of parenting plans. Cognizant of the disadvantages of long mandatory 
parenting plan forms (such as those that have to be filed in the state of Washington), the Committee cautions 
the Minister of Justice, in implementing these recommendations, to ensure that forms are brief and 
straightforward enough to be accessible and useful to parents and the professionals assisting them. 


Parenting plans, especially if negotiated directly between parents or with the help of a mediator, are 
customized to meet the needs of a particular child and family and have the additional advantage of flexibility. 
Such plans can account for children’s specific needs, in terms of activities and schedules, but can also provide 
for much-needed review as the child develops and his or her needs and interests change. Other people 
important to the child can be accommodated in a parenting plan, such as by scheduling time with grandparents 
or other extended family members, or by specifying that such contact is important and that the parents will 
facilitate such contact. Of course, such provisions would not apply in a case where such contact was 
considered contrary to the best interests of the children involved. In addition to establishing a dispute 
resolution mechanism to which the parents will have recourse should they be unable to settle a disagreement, 
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parenting plans should specify the timing and process by which parents will revisit the plan as necessary as the 
child matures. 


In some cases, of course, parents will be unable to agree on a parenting plan either on their own or in 
mediation. In that event, the parents will be able to make application under the Divorce Act for a shared 
parenting determination. Judges making such determinations will be able to give consideration to proposed 
parenting plans filed with the court by each parent, and, guided by the “best interests of the child” test, make a 
court order in the form of a parenting plan. Such a plan, although judicially imposed, will retain the benefits of 
being focused on the child’s needs and interests, as well as the advantages of flexibility and adaptability. 


Recommendations 


11. This Committee recommends that divorcing parents be encouraged to develop, on their 
own or with the help of a trained mediator or through some form of alternative dispute 
resolution, a parenting plan setting out details about each parent’s responsibilities for 
residence, care, decision making and financial security for the children, together with 
the dispute resolution process to be used by the parties. Parenting plans must also 
require the sharing between parents of health, educational and other information 
related to the child’s development and social activities. All parenting orders should be 
in the form of parenting plans. 


12. This Committee recommends that the relationships of grandparents, siblings and other 
extended family members with children be recognized as significant and that 
provisions for maintaining and fostering such relationships, where they are in the best 
interests of those children, be included in parenting plans. 


13. This Committee recommends that the Minister of Justice seek to amend the Divorce Act 
to require that parties applying to a court for a parenting order must file a proposed 
parenting plan with the court. 


E. Non-Adversarial Dispute Resolution 


The Committee heard a great deal about the effectiveness of mediation and other forms of alternative 
dispute resolution in helping parents make arrangements for their children following divorce. Experts in 
mediation from across Canada testified about the importance of promoting this non-adversarial method of 
helping families restructure themselves after divorce. The benefits of mediation and other alternative dispute 
resolution mechanisms include reducing rather than escalating tension and conflict between divorcing 
parents and reducing expenses; they also have the capacity to include children and other interested parties 
more easily than would be the case with litigation. The growth of mediation as a forum for making parenting 
decisions after separation or divorce is a widespread international phenomenon. Indeed, in Australia, the 1995 
F amily Law Reform Act refers to mediation and arbitration as “primary dispute resolution”, intending to 
signal that it is litigation that should be seen as “alternative”. 


Legislation in Québec requires that divorcing parents attend at least one information session about the 
benefits of mediation. If they decide to continue with mediation, they are entitled to up to six sessions paid for 
by the provincial government. The Québec legislation permits parties in appropriate cases, such as those with 


a risk or history of domestic violence, to opt out (including from the information session) by signing a release 
filed with the court. 
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Women’s advocates and some mediators expressed concern about mediation in situations where there 
has been abuse. They believe that the abusive partner would use mediation as a forum in which to harass or 
overpower the other partner. These groups also testified that since violence is a common occurrence in 
Canadian families, mandated mediation would put many women and children at risk. 


Mediation is usually inappropriate in situations of violence. Mediation is usually inappropriate 
in such cases because of the inequality of bargaining power in abusive relationships and because 
of the ongoing risk of additional abuse during the mediation process. (Martha Bailey, Queen’s 
University, Faculty of Law, Meeting #11) 


Mediators who appeared as witnesses argued that there needs to be a shift away from adversarial 
thinking in divorce situations. Howard Irving stated: 


In the past decade, the adversarial system, especially as it pertains to family law, has increasingly 
been brought into question. The primary thrust of this criticism has been that the communication 
and compliance behaviours that are necessary if individuals are to work together as parents after 
they cease to be spouses are more difficult to maintain [in an adversarial forum]. In other words, 
a major difficulty of family law is that the problems brought by clients are frequently not legal 
problems; they are deep, human problems in which the law is involved. While legal problems 
must be resolved, their resolution does not alleviate the human problems, and, more important 
for the lawyer, frequently the legal problem cannot be handled properly unless the human 
problem is dealt with. As it is practised, adversarial divorce, with its stress on fault, retaliation, 
win and loss, has no positive benefit for the contestants. Such legal battles over interpersonal 
relationships do not provide a healthy or just atmosphere for divorcing couples and their 
children. (Howard Irving, University of Toronto, Faculty of Social Work, Meeting #11) 


Recommendation 


14. This Committee recommends that divorcing parents be encouraged to attend at least 
one mediation session to help them develop a parenting plan for their children. 
Recognizing the impact of family violence on children, mediation and other 
non-litigation methods of decision making should be structured to screen for and 
identify family violence. Where there is a proven history of violence by one parent 
toward the other or toward the children, alternative forms of dispute resolution should 
be used to develop parenting plans only when the safety of the person who has been the 
victim of violence is assured and where the risk of violence has passed. The resulting 
parenting plan must focus on parental responsibilities for the children and contain 
measures to ensure safety and security for parents and children. 


F. Widening the Circle: Involving Others with the Children of Divorce 


Children whose parents are separating often feel isolated and powerless. A number of witnesses, 
including mental health professionals, children, grandparents and other extended family members, discussed 
means of including other people in the divorce process, as support or resource persons, advocates or 
intermediaries, on behalf of children. Some families, of course, seek professional therapeutic assistance for 
their children, and some may have no need for it, but many are unaware of the potential helpfulness of 
counselors experienced in the dynamics of parental separation and its impact on children. 


The Committee listened with interest to the evidence of supports for children already present in our 
society, often in the form of grandparents or other extended family members. The Committee recognized the 
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value of this type of support in Recommendation 3, where we recommended that judges have the power to 
appoint interested family members or others to support children through the divorce process. Such interested 
third parties could be valuable sounding boards for children experiencing difficulties related to their parents’ 
separation or divorce and could perhaps in some cases even speak on behalf of the children in court. 


We need legislation to recognize the importance and value of our relationships in a child’s life 
and development. And grandparents need to be utilized as resources, support adjuncts and 
placement possibilities, particularly when our grandchildren are apprehended by social 
services. (Annette Bruce, Orphaned Grandparents Association, Meeting #20, Calgary) 


Grandparents from across Canada testified before the Committee and asked that their relationship with 
their grandchildren be respected in law after parents divorce. The Committee heard many painful examples of 
how divorce had severed a caring and loving relationship between grandparents and grandchildren. These 
witnesses also pointed out that grandparents often provide a child’s continuing involvement with his or her 
heritage and that this should be honoured in law. 


Some studies have shown that grandparents often provide children with a temporary residence while the 
parents are in conflict over custody and access. A survey carried out in 1990 in Toronto determined that of the 
cases referred to the Family Court Clinic, one-third of the parents and three-quarters of the children had lived 
in a grandparent’s home during or after parental separation.°7 


At present some provinces accord grandparents automatic status in child custody and access hearings. 
The legislative situation and the potential for !aw reform in the area of grandparents’ rights to apply for 
custody or access are discussed fully in Chapter 4. It should be noted that grandparents’ groups were not 
asking for equal status with the child’s parents in terms of custody and access. They were asking only that the 
courts respect the grandparent/grandchild relationship as special and significant and that access be facilitated. 


Why should grandparents have access? It is a well known fact that there is mutual attraction and 
rapport between the young and the old, and this is especially true between grandchildren and 
their grandparents. One of the many advantages to the children from interaction with their 
grandparents includes emotional support in a stable, secure environment, and this is most 
important. Often, it does include financial support as well. Unconditional love is given freely 
and a sympathetic ear is provided to hear the children’s fears and their frustrations and their 


needs, (Irma Luyken, Waterloo Branch, Association to Reunite Grandparents and Families, 
Meeting #9) 


The Committee also encourages parents contemplating separation or divorce to avail themselves of the 
resources available in their communities and the extensive literature available in libraries and bookstores to 
help them achieve the optimal outcomes for their children. Given the number of families experiencing 
separation and divorce in Canada and throughout the western world, no family — and no child — should feel 
as though they are the only ones experiencing the upheaval of divorce. 
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C. Wilks and C. Melville, “Grandparents in Custody and Access Disputes” Journal of Divorce, Vol. 1 (1990), cited by Jeanette 
Mather, Honorary Member G.R.A.N.D. Society, Ottawa Chapter, Meeting #9. 
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CHAPTER 3: Models from Other Jurisdictions 


Recognizing that Canadians are not alone in wanting to improve decision making about parenting 
arrangements after divorce, the Committee undertook to study custody/access legislation and practice in 
several jurisdictions outside Canada. Some other examples were brought to the Committee by witnesses. Here 
the Committee reviews the four foreign models about which evidence was received from experts working in 
those jurisdictions: Australia, the United Kingdom, and the states of Michigan and Washington. 


A. Australia 


Australia’s most significant family law reform since 1975 came about through the adoption of the 
Family Law Reform Act 1995 (referred to as the “Reform Act’’), most of which came into force on 11 June 
1996. The new law, which amended the Family Law Act 1975, introduced the new notions of “parental 
responsibility”, “residence” and “contact” orders, replacing the previous concepts of guardianship, custody 
.and access. The terminology change was inspired by the example of the Children Act 1989, adopted in the 


United Kingdom. As Regina Graycar, Professor of Law at the University of Sydney, told the Committee: 


It seemed to be fairly widely agreed that the set of aims that were adopted came largely from 
looking at the English legislation, and the aims were very much to encourage both parents to be 
involved in the care of their children after separation: to reduce disputes between parents by 
removing the notion of winner takes all that some people associate with the language of custody 
and access; to emphasize the rights of children over the rights or needs of parents; to encourage 
private agreement and private ordering and increase the use of what’s now called “primary 
dispute resolution” —we’ve abolished the word “alternative” and [mediation] is the primary 
form of dispute resolution; and, finally, to ensure that contact or access wouldn’t expose people 
to a risk of violence and to ensure that violence was a factor taken into account in determining 
what was in the best interests of children. (Meeting #35) 


The Reform Act contains a statement of objects and principles drawn from the UN Convention on the 
Rights of the Child. It also replaced the legal concepts of custody and guardianship with that of “parental 
responsibility”. Both parents have parental responsibility for their child(ren) and do not lose it if the nature of 
their relationship with each other changes. Each parent may exercise the full range of parental responsibility 
independently of the other, unless restricted by a “specific issues order”. Parental responsibility is defined to 
include “all the duties, powers, responsibilities and authority which, by law, parents have in relation to 


children’’.33 


The notion of parental responsibility covers the types of duties included in the concept of custody and 
includes discipline, religion, education, medical treatment, property, and naming of a child. These are not 
listed in the legislation. A parent can be excluded from parental responsibility in general, or from a particular 
aspect of parental responsibility, by a specific issues order.*4 In addition to specific issues orders, the Reform 
Act creates three other types of parenting orders that can be made by a court: 


(1) residence orders, dealing with where the child is to reside; 


33 Family Law Reform Act 1995, No. 167 of 1995, SECT 31, section 61B. 
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(2) contact orders, specifying when the child will be with the other parent; and 


(3) child maintenance orders. 


Professor Graycar also informed the Committee about the preliminary results of her research, conducted 
in conjunction with the Family Court of Australia, to assess the effects of the changes. At this early stage, there 
is a wide range of views about the degree to which the new language of the act is having a real impact on 
parenting arrangements after divorce, but there seems to be no increase in the amount of time non-residential 
fathers are spending with children. There may have been an increase in the courts giving parents contact (or 
access) in cases where it might previously have been denied. Also, the legislative changes occurred at the 
same time as a dramatic reduction in the availability of civil legal aid, and researchers are having difficulty 
separating the effects of that change from those of the legislative reform. 


One of the key differences between Australia and several other jurisdictions the Committee considered, 
including Canada, is that a single national court deals with family law matters, and that court combines its 
legal role with an extensive therapeutic arm. The counsellors affiliated with the court are available to the 
public at relatively low cost, and as Professor Graycar indicated, are particularly effective in dealing with 
parenting disputes, such as those involving the exercise or denial of access. The presence of the Family 
Court’s non-legal services has often been cited as a major distinction between Australia and the United 
Kingdom in comparisons between the two countries’ new family law. 


B. United Kingdom 


The United Kingdom’s Children Act 1989 is a comprehensive law bringing together and simplifying 
several child-related laws. The act integrated laws dealing with private custody and access matters, child 
protection and other public obligations toward children. It was intended to strike a new balance between 
family autonomy and the protection of children.4> The act starts from the premise that children are best 
provided for by their parents, with little or no court involvement. The new concept of “parental responsibility” 
is defined to sum up the collection of rights, duties, powers, responsibilities and authority that a parent has in 
respect of a child.7° In both Australia and the UK, parental responsibility continues regardless of the status of 
the parents’ relationship with each other. Unlike the Australian statute, however, the UK act includes a 
reference to parents’ “rights”. 


The concept of parental responsibility was described to the Committee by Janet Walker, of the Relate 
Centre in England, who is also a board member of the Canadian Research Institute for Law and the Family: 


The term we’re using is “joint parental responsibility”, and at the point of separation or divorce, 
because, of course, it applies to unmarried parents as well as to those who are married and 
divorcing, the parents are reminded of what those joint parental responsibilities are, and the 
expectation is that they will indeed consult about making decisions in a child’s life. However, we 
also have the concept that responsibility for day-to-day decision-making runs with the child. So 
given that the child might be with mother at any moment in time, mother takes responsibility for 
day-to-day decisions. When the child is with father, father takes the responsibility for day-to-day 
decisions. The big decisions are supposed to be discussed jointly. (Meeting #20, Calgary) 


34 Section 61C. 
35 UK Department of Health, “An Introduction to The Children Act 1989”, (London: HMSO, 1989), p. iii. 


36 Children Act 1989 (1989, c. 41), section 3. 
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Adopting the concept of parental responsibility was intended to contribute to attitudinal change, so that 
parents would not see parenting as a question of their own rights, but as a privilege carrying obligations. It was 
hoped that the competitive “winner take all” character of these disputes might be reduced. One difference in 
the UK model is that the act makes clear that one parent can act unilaterally in exercising parental 
responsibility, without consulting the other, so long as no court order is infringed.37 Janet Walker alluded to 
the beneficial impact of the new terminology. 


There is quite a lot of research evidence in England now around the changes we’ve made in the 
policy field in trying to help parents deal with the difficulties of what we now call “residence and 
contact”. I think we’ve been fairly successful in taking a lot of the heat out of the battles and the 
arguments through our legislation. (Meeting #20) 


The Children Act 1989 provides for parenting orders, including “contact orders”, “residence orders”, 
“specific issues orders”, and “prohibited steps orders”. The latter are orders that prohibit a parent from taking 
any specified step in meeting his or her parental responsibility for a child, without the consent of the court.>8 
The legislation expresses a preference for the less interventionist types of parenting orders. The making of 
specific issues and prohibited steps orders is restricted by section 9(5) of the act if the same result could be 
reached by making a residence or contact order. In addition to restricting the court’s power to make parenting 
orders, section 1(5) directs the courts to make a parenting order only if it can be demonstrated that to do so 
- would be better for the child than not doing so. 


C. Michigan 


Under the Michigan Child Custody Act of 1970, issues of custody and “parenting time” (the equivalent 
of “access” under the Divorce Act) are to be resolved according to the best interests of the child.3? Section 3 of 
the act sets out a series of factors that must be considered by the court in determining the child’s best interests, 
including some of the same types of criteria used in some provincial family law and in case law in Canada. 
These include the emotional ties between the child and the parties; the length of time the child has lived in a 
stable environment; the preference of the child, if he or she is old enough to express it; and the willingness of 
the parties to facilitate a close relationship between the child and the other parent. Also, the presence of 
domestic violence must be considered, regardless of whether it was witnessed by or directed at the child. 


The act encourages parents to consider joint custody when making parenting arrangements and requires 
that parents in a custody dispute be advised of the joint custody option.*9 If either parent requests joint 
custody, the court must consider it and state on the record the reasons for granting or denying it. In deciding 
whether to award joint legal or physical custody, the court must consider the best interests criteria set out in 
section 3 and whether the parents will be able to co-operate in decision making about the child. When joint 
custody has been awarded, each parent has decision-making authority regarding routine matters while the 
child is resident with him or her. 


In addition to assigning custody to one or both parents, the court may provide for reasonable parenting 
time for the parents, grandparents or others. Parenting time is to be granted in accordance with the child’s best 
interests, although it is presumed to be in the child’s best interests to have a strong relationship with both 


37 Children Act 1989, section 2(7). 
38 Section 8, Children Act 1989. 
39 Child Custody Act of 1970, MCL ACT.1970.91, 722.25, section 5. 
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parents.4! Also, the section makes parenting time with each parent the child’s right, unless there is clear and 
convincing evidence that it would endanger the child’s physical, mental or emotional health. 


Recently, after extensive public hearings into concerns about child custody law, Michigan has 
restructured its approach. The hearings produced little or no consensus in terms of where improvements 
should be made, but Michigan proceeded to combine its previously separate judicial arrangements for divorce 
law and juvenile delinquency into a Family Division of the state’s Circuit Court. The new Family Division 
was created by the state legislature in 1996 and took effect 1 January 1998. The legislation left it open to each 
county in the state to develop its own approach to family court operations. 


Judge John Kirkendall, of the Washtenaw County Trial Court in Ann Arbor, Michigan, described the 
advantages of the unified court for divorcing couples and their children. 


We have been [operating as a family division of the Circuit Court] now for about two years, and 
we have learned some things from this experience. One thing we have learned is that we are able 
to act more efficiently, more knowledgeably, and more quickly in handling family issues. As a 
court, when we’re able to see one family before us with all these problems, we’re able to give 
more consistent treatment to that family than that family would receive if it went to a variety of 
courts. (Meeting #26) 


A division of the Circuit Court in each part of the state is called the Friend of the Court. This office is 
responsible for investigating and making recommendations to courts on child custody, parenting time and 
support matters, and also for initiating the enforcement of orders dealing with these matters.4 Social workers 
employed by the Friend of the Court office provide support to divorce judges by doing custody/parenting time 
assessments. If the parties are unhappy with the social worker’s recommendation, they are entitled to a 
conciliation hearing, failing which the third step is a trial. Friend of the Court workers are also involved in 
child protection matters, where they take a more proactive role as advocates for children. 


The Friend of the Court office is involved in enforcing parenting time orders. If the office is convinced 
that the order has been violated, it applies the local make-up parenting time policy (each court is required to 
have one).*? The office can also schedule a contempt of court hearing, at which the defaulting parent must 
show “good cause” why the parenting time order was not obeyed, or apply to the court to change the order. The 
Circuit Court can also suspend occupational or driver’s licences for violations of parenting time orders. The 
Friend of the Court’s enforcement role, backed up by the courts, was described to the Committee by Thomas 
Darnton, Visiting Professor of Law at the University of Michigan Child Advocacy Clinic: 


If there is an established schedule and there is a deviation from that schedule, they have a hearing 
process. Again, these are informal. Lawyers are frequently not involved. This is where the 
“friend of the court” officer will examine what the reasons were behind the particular problem 
that came up, will order make-up visitation if that’s appropriate, and will recommend changes in 
the schedule. There are various options, beginning with changing orders and requiring make-up 
time, to financial penalties or recommendations for jail time for the parents if the order is not 
followed. Now, referees can’t put people in jail, only judges can do that. It really doesn’t come up 
very often that people are faced with that sort of a sanction. (Meeting #26) 


41 Section 7a. 


Michigan Supreme Court, FAQ, “Family Issues”, available on-line at http://www.supremecourt.state.mi.us/faq/ faqfam.htm. 
Michigan Supreme Court, FAQ, “Public Programs: Friend of the Court — Enforcement of Domestic Relations Orders”, 
available on-line at http://www.supremecourt.state.mi.us/pubprog/focb/brochure/enforce.htm. 
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D. Washington 


With the passage of its Parenting Act in 1987, Washington was the first of several states to adopt a 
parenting plan system.*4 The Parenting Act did away with the terms “custody” and “visitation”, substituting 
the concept of “residential placement’.4> Legislators intended the change of language to shift the focus away 
from the sometimes acrimonious battle between parents and onto the more important matter of ensuring the 
best possible parenting arrangements for children. Many witnesses cited the Washington model with 
approval, but not all had a detailed understanding of what the legislation entails. For example, some 
understood the legislation to presume or mandate shared parenting, which it does not. 


The basic mechanism for spelling out post-separation parenting arrangements is the parenting plan. All 
parents separating in Washington must complete detailed temporary and permanent parenting plans. A plan 
has three parts: a residential schedule; decision-making allocation; and a dispute resolution mechanism. 
Thinking through the children’s post-separation arrangements is intended to help parents develop an 
understanding of children’s complex needs and the importance of co-operating with the other parent in 
decision making. The long parenting plan forms that have to be filled out make sure that parents consider an 
extensive list of practical matters to meet the children’s needs. The residential schedule must indicate at which 
parent’s home the child will live on given days of the year. 


Although it is hoped that the parties will arrive at the terms of the parenting plan by agreement, in the 
event that they cannot agree, the statute sets out criteria courts can use to impose a parenting plan. The 
residential provisions must encourage each parent to maintain a loving, stable and nurturing relationship with 
the child, consistent with the child’s developmental level and the family’s socio-economic circumstances. 
However, a parent’s residential time with a child must be limited if the parent has engaged in any of the 
following behaviours: wilful abandonment of the child; physical, sexual or emotional abuse of a child; 
domestic violence or sexual assault; or conviction for one of several other specified sexual offences. 


The Washington law does not refer to joint custody or shared parenting, nor does it create any 
presumption about the desirability of such an arrangement. Shared parenting under a parenting plan is 
possible and can even be imposed by a court if to do so would be in a child’s best interests. 


Any matter can be sent for mediation of the contested issues before or at the same time as the matter is to 
be heard, unless one of the parties cannot contribute to the cost or would be placed at risk emotionally or 
physically. There is provision in the legislation for the court to appoint an attorney to represent the interests of 
a child in proceedings dealing with any aspect of a parenting plan in a marriage dissolution or legal separation 
matter between the child’s parents.4© The court will order one or both parents to pay the legal expenses of the 
child’s attorney. 


Gene Oliver, a Seattle lawyer specializing in child abduction cases, told the committee that the 
Parenting Act had succeeded in reducing the acrimony in most child-related proceedings. Its advantage is that 
it shifts the focus from “ownership” of the child to the concrete tasks of parenting, such as scheduling, decision 
making, and so on. However, the voluminous detail required on parenting plan forms has increased the cost 
and time required for most such proceedings; most parents would have been able to settle their affairs 
amicably without incurring the expense of preparing parenting plans. 


44 More information about the Washington legislation can be found in the Library of Parliament paper entitled “Child Custody and 
Access Law: Some Models from Other Jurisdictions”, 18 February 1998. 

45 Family Law Advisor, Frequently Asked Questions: “Washington Parenting Plan FAQs”, p. 1, available on-line at 
http:///www.divorcenet.com/wa/wa-faq04.html. 

46 Section 26.09.110. 
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The parenting plan is pretty complicated to prepare and there’s a lot of detail in it. For those 
people who don’t need it, it’s a lot of extra time and money, and sometimes it raises issues that 
they would be pretty well able to deal with if they had to deal with them as they came up, but 
when you put them in an abstract sense and sit them down at a table and say they have to agree on 
this before they get their divorce done, it causes problems. (Meeting #19, Vancouver) 


Dr. John Dunne, a psychiatrist and a member of the committee that drafted the Parenting Act, is 


researching the impact of the legislation. Early results show that the drafters’ objectives for the new law have 
not been realized, and it has had a negative impact on parents’ post-divorce adjustment. Neither parents nor 
children were better off under the new legislation. 


The Parenting Act basically requires people to get divorced twice. They have to do a temporary 
parenting plan, which often becomes quite litigious and takes several months to work out, and 
then they have to turn right around and start developing a permanent parenting plan. I think that 
accounts for a good deal of the anxiety that the parents were experiencing under the new law that 
they didn’t have under the old. (Meeting #19, Vancouver) 


Dr. Diane Lye has been commissioned by the Washington Supreme Court to undertake a major research 


project to evaluate the impact of the Parenting Act. She distinguished between the impact of the act on more 
affluent parents, who have the time and money to meet with experts and develop plans that really meet their 
needs, and its impact on low-income people, for whom the legislation poses a particular disadvantage. 


40) 


Low-income people, immigrant people, or people for whom English is not their first language 
are often said to be disadvantaged by the system because they cannot afford either the time or the 
money to get the services they need to make the system work for them. (Meeting #19, 
Vancouver) 


CHAPTER 4: Federal and Provincial Government Roles 


This Committee recognizes and underlines the important distinction between federal and 
provincial/territorial government roles in the area of family law and its many associated services. Committee 
Members were aware throughout the study that many of the matters brought to their attention by witnesses 
related to areas of jurisdiction outside federal competence. To do justice to the subject matter and the 
tremendous expertise and experience offered by witnesses, Members considered it important to report on all 
potential areas for action. Nonetheless, every effort has been made to identify the level of government with 
responsibility and authority in each sphere and to indicate in particular areas where governments will be called 
upon to work together to implement much needed change. 


A. The Federal Government 
1. The Divorce Act 


(i) No Presumptions 


The key piece of legislation discussed at the Committee’s hearings was of course the Divorce Act. A 
number of witnesses reported that the current Divorce Act provisions on child custody and access provide a 
useful framework for decision making. Many of the reports received about the unsatisfactory nature of 
custody and access decision making in the current legal regime related to matters other than the wording of the 
law. Still, there were a number of recommendations advocating change in various provisions of the act or its 
overall approach. 


One of the most frequent recommendations was that the Divorce Act be amended to add a legal 
presumption to help parents and judges make decisions about parenting arrangements. Many women’s groups 
and individual women advocated strongly that the act should contain a presumption in favour of the primary 
caregiver of children, as this would best reflect the pattern whereby women perform most of the functions 
associated with caring for children in intact families. This is an approach often followed by Canadian courts, 
in the absence of a legislated presumption. As law professor Susan Boyd informed the Committee: 


The studies are clear that mothers are still primary caregivers in the vast majority of intact 
families and also after divorce. Even when mothers are employed outside the home, they spend 
roughly double the time on child care that employed fathers do. These studies [Women in 
Canada, Statistics Canada, and Women Count, published by the Province of British Columbia] 
basically show us that the majority of fathers do not share child care equally. (Ad Hoc Committee 
on Custody and Access Reform, Meeting #27, Vancouver) 

An emphasis on parenting arrangements during marriage reflects the view often expressed by Canadian 
courts that disruption of the children’s lives should be minimized and that stability can be promoted by 
replicating the parenting roles adopted during the marriage as closely as possible after separation. However, 
mediator Howard Irving warned against disqualifying fathers from real participation in parenting on the basis 
of the division of labour to which the parties agreed voluntarily during the marriage. 
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I do not think it should be looked at in terms of this notion of primary caregiver. In fact, that 
notion bothers me. Many fathers and mothers decided at the time they were married, before they 
had children, that one would be an at-home parent and the other one would be the working parent 
outside the home. That was their decision and it was mutual. ... The point is that there is a 
decision made between the parents. Is it right after marriage to punish a parent because they 
cannot get the frequency in terms of the hours or minutes spent with a child when in fact he or 
she — the gender does not matter — may have a very close emotional bond with that child? I 
would advocate for the quality of the relationship and not the frequency of the minutes and the 
hours some people are counting. (Meeting #11) 


On the other hand, many witnesses, including individual fathers, fathers’ groups and shared parenting 
advocates, recommended strongly that the act be amended to include a presumption in favour of joint physical 
custody, meaning an arrangement in which children would spend roughly equal amounts of time with each 
parent and where decision making would also be shared. Its proponents argued that such a presumption would 
be the best means of levelling the playing field or overcoming any unfair advantage women might have in 
disputes about parenting arrangements because of gender bias. Others thought it would increase the 
significance of the parenting roles played by fathers after divorce, to the ultimate advantage of their children. 


The Committee was interested in testimony about the benefits of joint custody, for both parents and 
children, when it is agreed to voluntarily and works effectively. This type of arrangement generally involves 
joint decision making by parents, at least respecting important issues such as schooling, religion and medical 
care, with significant periods of time spent in the care of each parent. There seems to be at least anecdotal 
evidence to the effect that, with sufficiently mature children, willing parents, and conducive economic 
circumstances, joint custody offers benefits to children. However, legislation that imposes or presumes joint 
custody as the automatic arrangement for divorcing families would ignore that this might not be suitable for 
all families, especially those with a history of domestic violence or of very disparate parenting roles. 


Presumptions in favour of joint custody or the primary caregiver have been adopted in a number of U.S. 
jurisdictions, but in some cases legislatures have subsequently withdrawn them after finding that they were 
not having the intended desirable effects. Presumptions that any one form of parenting arrangement is going 
to be in the best interests of all children could obscure the significant differences between families. As Edward 
Kruk, a professor of social work, warned: 


First, because there is so much variation in our society in the way women and men enact their 
parental roles, any form of “one shoe fits all” approach to child custody, whether that’s a joint 
custody or a primary caretaker presumption, is problematic. Research tells us that children fare 
best within an arrangement that attempts to approximate as closely as possible the parent-child 
relationships in the original two-parent home, within as co-operative an atmosphere as possible 
between the parents. (Meeting #27, Vancouver) 


Members of the Committee were warned that advancing any form of presumptive model for parenting 
after divorce would conflict with the best interests of children. Fundamentally, there is too much variation 
among families for either presumption to offer a benefit to the aggregate of Canadian children. 


In the past, there have been suggestions that a presumption in favour of the primary caregiver or 
in favour of joint custody would be beneficial. We disagree. It is our view that the courts must 
retain the discretion to deal with the unique facts of each case. Relying upon a presumption will 
not assist, whether the presumption is based upon the status quo prior to separation or based upon 
assuming that parents are equally willing or capable of meeting the needs of their children. In 
particular, a presumption in favour of joint custody is a presumption in favour of a legal concept, 
which is extremely elastic. This lack of definition of joint custody is, in our view, sufficient to 
make such a presumption fruitless. (Angus Schurman, Lawyer, Meeting #30, Halifax) 
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Presumptions can also have the negative effect of compelling families who might otherwise have been 
able to make constructive, amicable arrangements to apply to a court if they want to avoid the application of 
the presumptive form of parenting arrangements. The Committee was asked to consider this unintended 
consequence by lawyer Daphne Dumont. 


Please do not establish presumptions that will require parents to go to court. Under no 
circumstances should the federal government establish presumptions that custodial parents 
must rebut in order to protect their children. Custodial parents tend to be poorer than 
non-custodial parents, particularly before the child support starts to flow, and it rarely flows 
early. The need to agree on the terms of access in order for access to occur is a great encourager of 
agreement. If you impose some sort of 50-50 parenting time arrangement, we will lose that 
benefit. (Meeting #31, Charlottetown) 


On the basis of this argument, a number of witnesses concluded that the Divorce Act should not be 
amended to include any presumption in favour of a particular type of parenting arrangement. Instead, they 
suggested strengthening the “best interests of the child” test, which is the current basis for custody and access 
decisions. In addition, it was argued that families would benefit from the expanded availability of 
non-litigation services to give divorcing couples better information about their options. With more resources 
and better information, parents would be able to promote the best possible outcomes for their own children 
through their post-separation behaviour and decision making. As lawyer Michael Cochrane pointed out to the 
Committee: 


I think what we really need to have, rather than presumptions of joint custody, which I do not 
favour, is a much more sophisticated shopping list, one that the judge is aware of and the lawyers 
and clients are discussing. From that more sophisticated list of choices and with informed 
consumers, we will get better parenting plans and we'll get people asking for things they know 
they’re entitled to, rather than lying down at the wrong moment in a case and not taking what’s 
really in their interest or the child’s interest. (Meeting #13) 


(ii) Best Interests of the Child 


Many witnesses emphasized the importance of the “best interests of the child” test, set out in section 
16(8) of the Divorce Act, declaring that it is the only test that is sufficiently broad, flexible and discretionary to 
allow courts to consider fully the individual circumstances of children in parenting disputes. However, others 
criticized the test as being too imprecise to give real guidance to separating parents. The concept of the best 
interests of the child is used widely, in Canada and elsewhere, and is therefore recognized, at least to some 
extent. Every provincial family law in Canada refers to the welfare or best interests of the child as the primary 
criterion for custody and access decisions,*/ and the expression can be found in the statutes of many other 
jurisdictions, as well as several international treaties. 


A number of witnesses recommended that the Divorce Act be amended to include a list of criteria or a 
definition of the best interests of the child, to guide judges and parents applying the test. Without being 
exhaustive, such a list would set out all matters decision makers should consider. Some children’s 
circumstances might necessitate consideration of factors other than those listed in the legislation. The 
presence of a list of guiding criteria would improve the predictability of results and encourage consideration 
of factors considered particularly important to the well-being of the child. 


47 The “best interests of the child” test is found in the custody and access legislation in all common-law Canadian jurisdictions 
except Alberta, the Northwest Territories and Nova Scotia, where the roughly synonymous expression “welfare of the child” is 
used. The Québec Civil Code uses the expression “in light of the child’s interest and the respect of his rights” (Article 33). 
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Witnesses had a variety of suggestions about what should be included in a list of criteria for the best 
interests of the child. 


One [key objective] is to provide security, stability, and nurturance, as exemplified by warm, 
affectionate, and responsive parent-child relationships. 


The second would be effective parenting that’s free from psychological disturbance and 
substance abuse. 


The third would be to reduce or eliminate parent conflict and exposure to violence. 
Fourth is that parents make timely decisions about children. 


Fifth is that there be particular support and specialized services for children in high-conflict 
families. We see them as a much needier group than the general population of children in 
divorcing families. 


Sixth is that there be special provisions for parenting plans if violence continues, and that we 
have protections for children. (Rhonda Freeman, Families in Transition, Meeting #17) 


I would like to see the legislation changed so that [judges] must direct their mind to family 
violence. | would like to see added to subsection 16(9) of the Divorce Act the phrase “Family 
violence shall be considered conduct relevant to the ability to act as a parent of the child”. (Eve 
Roberts, Lawyer, Meeting #29, St. John’s) 


One of the criteria I thought should be added, which doesn’t [currently] exist, has to do with the 
children, and that is the adaptability or adjustment of the child to the proposed parenting plans. In 
other words, children differ not only in terms of age but even within an age group as to their 
ability to adapt to various changes in their environments, and one plan does not fit all. (Gary 
Austin, Psychologist, Consultant, London Family Court Clinic, Meeting #18) 


Elaine Rabinowitz, a member of the Prince Edward Island Provincial Child Sexual Abuse Advisory 
Committee, articulated a series of principles that should be included in the definition of best interests of the 
child, including (1) the child’s developmental needs; (2) continuity of care; (3) continuity of relationships 
with both parents; (4) the least detrimental alternative; and (5) the family context. 


The National Family Law Section of the Canadian Bar Association recommended that criteria similar to 
those set out in Ontario’s Children’s Law Reform Act, as amended to reflect any new terminology adopted in 
the federal legislation, be enumerated in the Divorce Act. Their recommended list contains several items in 
addition to those in the Ontario act, including the following: 

e the caregiving role assumed by each person applying for custody during the child’s life; 

e any past history of family violence perpetrated by any party applying for custody or access; 


e the child’s established cultural ties and religious affiliation; and 


¢ the importance and benefit to the child of having an ongoing relationship with his or her parents.*8 


Recommendations 


15. This Committee recommends that the Divorce Act be amended to provide that shared 


parenting determinations under sections 16 and 17 be made on the basis of the “best 
interests of the child’’. 
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16. The Committee recommends that decision makers, including parents and judges, 


consider a list of criteria in determining the best interests of the child, and that list shall 
include: 


16.1 The relative strength, nature and stability of the relationship between the child 


and each person entitled to or claiming a parenting order in relation to the 
child; 


16.2 The relative strength, nature and stability of the relationship between the child 
and other members of the child’s family who reside with the child, and persons 
involved in the care and upbringing of the child; 


16.3 The views of the child, where such views can reasonably be ascertained; 


16.4 The ability and willingness of each applicant to provide the child with guidance 
and education, the necessaries of life and any special needs of the child; 


16.5. The child’s cultural ties and religious affiliation; 


16.6 The importance and benefit to the child of shared parenting, ensuring both 
parents’ active involvement in his or her life after separation; 


16.7. The importance of relationships between the child and the child’s siblings, 
grandparents and other extended family members; 


16.8 The parenting plans proposed by the parents; 
16.9 The ability of the child to adjust to the proposed parenting plans; 


16.10 The willingness and ability of each of the parties to facilitate and encourage a 
close and continuing relationship between the child and the other parent; 


16.11 Any proven history of family violence perpetrated by any party applying for a 
parenting order; 


16.12 There shall be no preference in favour of either parent solely on the basis of that 
parent’s gender; 


16.13 The willingness shown by each parent to attend the required education session; 
and 


16.14 Any other factor considered by the court to be relevant to a particular shared 
parenting dispute. 


(iii) Official Languages 


Concern about access to court services in the language of their choice by those engaged in litigation 
under the Divorce Act led the Committee to consider the application of the Official Languages Act to divorce 
proceedings. The use of English and French in the judicial system is governed generally by a number of 
constitutional provisions that apply to certain courts. The use of both languages in the federal courts is 
guaranteed by the Constitution Act, 1867 and the C anadian Charter of Rights and Freedoms, but divorces are 
heard before provincially administered courts, to which no such language rights apply consistently. Only in 
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New Brunswick, Québec and Manitoba are the parties’ right to proceedings in either language 
constitutionally protected. The Committee agrees that, as the Divorce Act governs all divorces in Canada, and 
Canadians whose preferred language is either French or English are found across the country, divorce-related 
judicial services in both languages should be available nationwide. 


In November 1995, the Commissioner of Official Languages released a report dealing with the use of 
French and English in Canadian courts.4? That report reviewed the constitutional framework protecting the 
use of both official languages in the judicial system, the use of both languages in criminal courts, and the use of 
both languages in the civil courts. The report noted that language rights have been expanded significantly in 
criminal matters, even though such matters are also heard in provincially administered courts. Section 530.1 
of the Criminal Code of Canada provides specifically that accused persons have the right to be tried in the 
official language of their choice. Accused persons also have the right to have a lawyer, prosecutor and judge 
who speak the official language of their choice. Transcripts of proceedings and written judgements must be 
provided in the language chosen by the accused. To implement these language rights, the federal government 
has provided funding for language training for judges in an effort to increase the number of judges capable of 
conducting trials in both official languages. 


The Official Languages Act does not apply to administration of the Divorce Act by provincial courts. In 
the three provinces where there is constitutional protection for minority language rights, judicial services are 
available in both official languages. In the remaining seven provinces, as noted by the Commissioner of 
Official Languages, the provision of services in the minority languages — French — varies from province to 
province, as well as within provinces. The federal government has no legislative authority over matters of 
civil procedure before provincially constituted courts, but the federal Cabinet does have exclusive authority to 
appoint judges to courts hearing divorce matters. In exercising its power of judicial appointment, the federal 
government could provide for the use of both English and French in proceedings before certain courts. As the 
expansion of unified family courts proceeds across Canada, this Committee is of the view that appointments 
to those courts should be of bilingual judges to the fullest extent possible. 


Canadians involved in divorce litigation should be able to use court services in the official language of 
their choice across Canada. To this end, the Committee has concluded that the Divorce Act should be amended 
to specify the right of parties to a divorce to have their proceedings go ahead in the official language of their 
choice. These amendments should be modelled on the language rights provisions in section 530.1 of the 
Criminal Code. 


Recommendation 


17. This Committee recommends that the Divorce Act be amended to ensure that parties to 
proceedings under the Divorce Act can choose to have such proceedings conducted in 
either of Canada’s official languages. 


(iv) Parenting Survives Divorce 


Among the key points made by witnesses, and one with which Members had considerable sympathy, 
was the concept that parental relationships survive divorce and should in no way depend on a continued 
marital relationship between parents. Some of this thinking was reflected in testimony about the unsuitability 
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of the language of the Divorce Act, but it extended to a desire for a profound reorientation of the le gislation. 
Many witnesses stressed that divorcing parents are not divorcing their children and that their continued 
parental role and relationship should not be obscured by the application of Divorce Act provisions to their 
situation. As lawyer Christian Tacit argued: 


I believe it’s important for this Committee to take into account the fact that parents are parents 
before separation and divorce and they continue to be parents after separation and divorce. 
Nothing in divorce, in and of itself, disentitles a parent to the inherent rights they have as a 
parent, and there is no reason for the state to interfere with that or to make presumptions contrary 
to that unless the conduct of a parent is such that it would otherwise invite the child welfare 
authorities or the criminal system. (Meeting #34) 


The new Divorce Act regime recommended by the Committee and the change in legislative terminology 
from “custody” and “access” to “shared parenting” (see Recommendation 5) are designed to ensure that 
parental relationships survive divorce. The premise is similar to the Québec Civil Code provision that parents, 
regardless of their marital status, have joint parental authority with respect to their children.°° This regime 
differs significantly from the one in place in the common-law provinces. 


When the Court grants one of the parents sole custody of a child without providing any other 
indication in the judgement, that does not affect joint parental authority, except in the small 
everyday decisions which are obviously up to the parent who has the child with him or her on a 
daily basis. In the same way as the custodial parent makes these decisions when the child is with 
him or her, the “non-custodial” parent makes those decisions when exercising his or her right of 
access, visiting right and right to take the child on an outing. (Dominique Goubau, Barreau du 
Québec, Meeting #4) 


The Australian Family Law Reform Act sets out, as the first of four principles underlying the act, that 
“children have the right to know and be cared for by both their parents, regardless of whether their parents are 
married, separated, have never married or have never lived together”.>! The act also provides that “Each of 
the parents of a child who is not 18 has parental responsibility for the child”.°* This provision is expressly of 
effect “despite any changes in the nature of the relationships of the child’s parents”,>> such as separation or 
remarriage. 


(v) The Federal Child Support Guidelines 


One of the most frequently mentioned sources of dissatisfaction with the legal mechanism for dividing 
financial and other responsibilities between parents after separation and divorce was the Federal Child 
Support Guidelines. These guidelines have been in place since | May 1997, having come about as a result of 
the passage of Bill C-41, which amended the Divorce Act and two other federal statutes. The new provisions 
created the Federal Child Support Guidelines, which are regulations under the act, and strengthened federal 
legislative measures dealing with the enforcement of child support obligations. The guidelines came into 
force at the same time as the tax treatment of child support was changed so that child support payments are no 
longer taxable in the hands of the recipient, usually the custodial parent, or deductible by the payor, 54 usually 
the non-custodial parent. 


50 Article 600 of the Québec Civil Code reads, “The father and mother exercise parental authority together. If either parent dies, is 
deprived of parental authority or is unable to express his or her will, parental authority is exercised by the other parent.’ 

5! Section 60B(2). 

52 Section 61C(1). 

53 Section 61C(2). 
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The guidelines have created conflict in many cases where there had been none: cases long settled were 
reopened by virtue of the provision that made the existence of the guidelines sufficient to entitle a support 
recipient to apply to vary the amount of child support being paid. For newly separated parents, the guidelines 
seem urifair in their exclusive focus on the income of the payor parent. Ottawa lawyer Christian Tacit 
identified the range of concerns brought to the Committee by many of the non-custodial fathers who testified. 


The Federal Child Support Guidelines, as currently enacted, are an invitation for litigation on 
custody and access, pure and simple: first of all, the 40% threshold on access, before the needs 
and circumstances of parties are taken into account, as opposed to just looking to the tables; 
second, the presumption that people, after separation and divorce, after they’ve borne the 
financial devastation, can just look to the tables without taking into account expenses; third, the 
fact that the undue hardship test uses a means ratio test that is totally unrealistic, again having 
regard to the costs that parties bear after divorce and separation. So there are serious problems 
here. (Meeting #34) 


The Committee notes that the Standing Senate Committee on Social Affairs, Science and Technology 
recently issued an Interim Report, dated June 1998, which makes a series of recommendations for the 
improvement of the guidelines. This Committee heard evidence about some of the matters dealt with in that 
report and appreciates and commends the work of that Committee. The Committee believes that concerns 
raised by witnesses will add to the body of evidence gathered by the Senate Committee and should be given 
serious consideration as implementation and monitoring of the guidelines continue. 


The Federal Child Support Guidelines are generally recognized as having contributed in a positive way 
to improving predictability with regard to the amount (or “quantum’’) of child support and to reducing the 
incentive to argue or litigate over the issue of quantum. However, this was seen as inadequate justification for 
the extent to which they have increased the conflict between divorcing couples in a number of ways. One of 
the contentious issues (which was not the direct result of changes stemming from Bill C-41, but was 
nevertheless part of the controversy around that bill and remains unchanged) relates to the definition of “child 
of the marriage” in the Divorce Act, which has been interpreted judicially to include children over the age of 
majority (sometimes into their 20s) if they are engaged in post-secondary education. The effect of this 
judicially established rule has often been to compell non-custodial parents to pay for their children to attend 
post-secondary institutions, even though parents in intact families obviously are not required to do so. 


Non-custodial parents’ and fathers’ groups that testified before the Committee often raised this issue, 
especially in relation to the perceived unfairness of this financial obligation in cases where there was little or 
no contact between the paying parent and the child. It often has a major impact on the payor’s ability to meet 
financial obligations to the children of second or subsequent relationships. It was also seen as an unfair 
restriction on the non-residential parent’s discretion to choose where to devote financial resources. 


Divorced parents are not entitled to the same choices in their parenting that non-divorced parents 
take for granted. Divorced parents can be forced to pay the post-secondary education costs of 
their adult children. Unlike their non-divorced counterparts, the financial obligations of the 
divorced parents to their children do not end when their children reach the age of majority. 
(Cynthia Marchildon, Meeting #13, Toronto) 


Many presenters asked that the Divorce Act be amended to provide that the definition of “the child of the 
marriage” not include children above the age of majority who are engaged in post-secondary education, save 


in family law, the payer of child or spousal support is generally referred to as the “payor”. 
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and except those with disabilities or identified as having “spcial needs”. Alternatively, it was suggested by a 
number of witnesses that the guidelines should allow support payments for such children to be paid directly to 
the student or to the educational institution. The opposing argument is that children whose parents have 
divorced often suffer a disadvantage with respect to the financing of post-secondary education. Without a 
full-scale examination of the topic, given that it was outside the strict mandate of the Committee, Members 
wish to highlight the issue and raise it for further discussion, but also to emphasize the 
counter-argument — that children whose parents have divorced will be less likely to be able to continue their 
education if the definition of “child of the marriage” is changed. As Professor Bala argued: 


Children of divorce find it extremely difficult to pursue post-secondary education. I think having 
a legal regime there is extremely important. If you would like to amend it so that the money can 
go directly to the adult child, I think there would be much to be said for that. Indeed, how some 
judges interpret the legislation has seen them make orders that way already. If you want to clarify 
the law for people and put that in it, I think that might well be appropriate. I would very strongly 
urge you not to eliminate that obligation, however, but to simply redefine it. (Meeting #6) 


Another of the concerns raised with respect to the Federal Child Support Guidelines is the so-called 40% 
rule: the section of the Guidelines that provides that where the payor exercises rights of access to, or has 
custody of, the child for at least 40% of the time in a given year, the quantum of child support is not determined 
solely on the basis of the amount set out in the table.>> In such cases, the court will have regard to the table 
amount, the increased costs associated with the shared custody arrangement, and the conditions, means and 
other circumstances of the parents and the child. This very contentious provision was intended to give legal 
recognition to the increased costs borne by a non-residential parent who spends a large amount of time caring 
for the child. As a number of witnesses said, the rule has had the unfortunate effect of encouraging parents, 
who might otherwise have agreed, to fight over the residential schedule for the child.°° 


The Act’s use of the 40% rule actively, if inadvertently, interferes with the first principle [that 
two competent parents should share responsibility for their child]. It does this by attaching a 
financial incentive to the parents’ shared responsibility of care. As it now stands, resident 
parents, typically mothers, are encouraged to prevent parenting involvement of the non-resident 
parent from exceeding 40% of the time, thus making the latter wholly responsible for child 
support. This holds even when resident parents have higher net earnings than non-resident 
parents do. Non-resident parents, typically fathers, are encouraged to seek greater parenting 
involvement, whether they really want it or are prepared for it, in order to escape the burden of 
sole support. I can tell you that in my practice over the last year or so, I have never had so many 
cases of mothers and fathers fighting around this 40% rule in order to follow through on what 
might be in their best interests financially at the risk of not really looking at what is in the best 
interests of their children. (Howard Irving, Mediator, Meeting #11) 


Another aspect of this problem is that the guidelines continue to ignore the expenses of the non-custodial 
parent who provides for and cares for the child during access visits. Non-custodial parents, even those who 
spend less than 40% of the time with their child, can incur significant expenses. Indeed, arguably they should 
be encouraged to do so as part of their role as responsible parents. 


Child support guidelines should recognize the fixed costs [borne by the non-custodial parent). 
Whether your children are there today, tomorrow, and at their other parent’s home the next day, 
you have to maintain a bed, you have to maintain their home, you maintain their toys and those 


55 Section 9, Federal Child Support Guidelines, SOR/97-175. 

56 This problem was recently recognized by the Ontario Court (General Division) in Rosati v. Della Penta ((1997) 35 RFL (4th) 
102), where Justice Eberhard concluded that “the section 9 [of the Federal Child Support Guidelines] delineation of 40% of time 
has distracted these litigants from the real questions in custody proceedings and has led the discussion into a backwards 
determination of custody being arranged to address support issues rather than support ordered to facilitate appropriate 
custody/access” (p. 104). 
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types of things. There are certain costs that remain fixed whether you have your children one 
weekend or truly 50-50. (Marina Forbister, Equitable Child Maintenance and Access Society, 


Meeting #20, Calgary) 


Many witnesses agreed that the 40% figure was too arbitrary, citing cases where fathers spending as 
much as 38% of the time with children were still required to pay the full amount under the guidelines. Most of 
these witnesses argued that recognition of non-residential parents’ expenses should be based on a range of 20 
to 40% of the time, provided there are proven significant expenses. The expenses of these parents when living 
a significant distance from their children can be particularly burdensome and should not be ignored. For 
reasons of fairness, the Committee is concerned about the 40% rule and the guidelines’ failure to take into 
account significant parenting expenses. Members are even more disconcerted by the negative impact of the 
40% rule on parenting negotiation and decision making. Witnesses asked the Committee to recommend that 
the Government investigate further how these aspects of the guidelines should be altered. 


This Committee, along with the Senate Social Affairs Committee, heard a number of witnesses object 
strongly to the perceived unfairness of basing child support solely on the income of the payor, without taking 
the recipient parent’s income into account. The pre-guidelines test for the amount of child support to be paid 
by the non-custodial parent — the apportionment of the costs of raising the child between the parents 
according to their relative ability to pay — seems to many to be intuitively more reasonable and palatable. 
Similarly, the guidelines’ financial disclosure provisions, which require regular disclosure by the payor to the 
recipient, apply only to the payor. This apparent inequity rankles non-residential parents, who feel that the 
concerns of custodial or primary residential parents are being attended to without any government action on 
non-custodial parents’ access enforcement problems. Marina Forbister of the Equitable Child Maintenance 
and Access Society articulated this point of view: 


Child support guidelines should be based on the income of both parents. That has been an area 
that has been much discussed when the guidelines were implemented. It was suggested that this 
was one set of guidelines, and it’s based solely on the income of the non-custodial parent. That is 
an area that has been subject to a lot of controversy. It is perceived by Canadians as being unfair. 
(Meeting #20, Calgary) 


Not all provinces have followed the federal example in adapting the guidelines. For example, the tables 
under Québec’s guidelines are based on the income of both parents. In Newfoundland, mutual financial 
disclosure is required. As David Day, a family law lawyer in St. John’s, pointed out, under the civil procedure 
rules of most, if not all, provinces and territories, financial disclosure from either parent can be sought through 
lawyers or by application to a court. 


Two other related matters came to the attention of the Committee. One is the mandatory, 
non-discretionary nature of the guidelines. Even if they wish to, parents are not free to agree to opt out of the 
support tables or other provisions. Judges will sign child support orders or judgements only if they are 
satisfied that the requirements of the guidelines have been met. This limit on parents’ freedom to settle their 


affairs by agreement was seen by some as an unreasonable restriction on their ability to make post-separation 
arrangements for their family as they see fit. 


The Committee is also concerned about the impact of the guidelines on parties receiving public 
assistance. The concern, Members were told, is that in some parts of Canada a recipient parent could be 
deemed to be in receipt of the amount of child support that had been ordered under the guidelines, even if the 
support order was in default. The result would be that the support amount would automatically be deducted 
from that parent’s public assistance benefits, potentially leaving the family without adequate funds in the 
event of non-payment of support. Although the administration of public assistance programs is not within 
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federal legislative jurisdiction, Members of the Committee thought it important that the impact of the 
guidelines on that type of income be examined carefully. 


As consideration of the Federal Child Support Guidelines did not fall strictly within the Committee’s 
mandate, and as the Committee had not actively sought evidence on this topic, most Members of the 
Committee felt that it would not be appropriate to recommend to the Minister of Justice just how the problems 
with the guidelines should be corrected. A number of witnesses did not address issues related to the 
guidelines, or child support more generally, and the Committee expects that many would have if they had been 
asked to do so. However, given the volume of evidence dealing with concerns related to the guidelines, the 
Committee felt that our witnesses’ objections should be reviewed by the Minister of Justice. 


Recommendation 


18. Whereas the federal government is required by statute to review the Federal Child 
Support Guidelines within five years of their implementation, this Committee 
recommends that the Minister of Justice undertake as early as possible a 
comprehensive review of the Guidelines to reflect gender equality and the child’s 
entitlement to financial support from both parents, and to give particular attention to 
the following additional concerns raised by this Committee: 


18.1 Incorporation into the Child Support Guidelines of the new concepts and 
language proposed by this Committee; 


18.2 The impact of the current tax treatment of child support on the adequacy of child 
support as it is awarded under the Guidelines and on parents’ ability to meet other 
financial obligations, such as to children of second or subsequent relationships; 


18.3 The desirability of considering both parents’ income, or financial capacity, in 
determining child support amounts, including the 40% rule for determining 
whether the parenting arrangement is “shared parenting”’; 


18.4 Recognition of the expenses incurred by support payors while caring for their 
children; 


18.5 Recognition of the additional expenses incurred by a parent following a relocation 
of the other parent with the children; 


18.6 Parental contributions to the financial support of adult children attending 
post-secondary institutions; 


18.7 The ability of parties to contract out of the Federal Child Support Guidelines; and 


18.8 The impact of the Guidelines on the income of parties receiving public assistance. 


(vi) The ‘Friendly Parent Rule” 


Section 16(10) of the Divorce Act is known as the “friendly parent” or “maximum contact” rule. It sets 
out the principle that “‘a child of the marriage should have as much contact with each spouse as is consistent 
with the best interests of the child” and requires the court to take into account the willingness of each parent to 
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facilitate contact between the child and the other parent. Proponents of shared parenting or joint custody 
argued that this principle is not applied often enough by the courts, or is even ignored. Lawyer Bruce Haines, 
who has practised law for 35 years, advised the Committee: 


I’ve also seen the section of the Divorce Act that says that when it considers the awarding of 
custody, the court will take into consideration the parent who facilitates contact. I have yet to see 
that section used. I read all of the family law reports across this country, and it’s almost never 
mentioned. (Meeting #12, Toronto) 


Advocates for women, particularly those working with women who have experienced violence, argued 
against the friendly parent rule, saying that the presumption in favour of maximum contact could put women 
and children at risk. Ruth Lea Taylor, a family law lawyer and member of the Vancouver Coordination 
Committee to End Violence Against Women in Relationships, argued that the provision hangs a threat over 
women who have been victims of family violence: that they might lose custody if they fail to provide access to 
a violent spouse (Meeting #19). Elaine Teofilovici, of the YWCA, argued that “in cases where a parent has 
been the victim of spousal abuse, the victim’s willingness to facilitate contact with the abusive spouse should 
not be considered a factor in determining custody.” (Meeting #8) 


Because there are conflicting opinions about the friendly parent rule, both with merit in the view of 
Committee Members, the Committee is recommending that the principle of maximum contact be included in 
the list of criteria for determining the best interests of the child that the Committee proposes be added to the act 
(see Recommendation 16). In this way, the principle of maximum contact would be considered by judges and 
parents and could be weighed against other important criteria related to the best interests of a child. 


(vii) Access Enforcement 


One of the most contentious, heated, and frequently mentioned issues was what is now called 
access — its denial, non-exercise and enforcement. This issue attracted hours and hours of testimony, pages 
and pages of transcripts, and many pointed exchanges during the Committee’s meetings. There are a number 
of aspects to this issue: Do mothers deny fathers access? Do fathers fail to exercise access? Do courts enforce 
access orders and agreements? Is access necessary, or beneficial, for children? Is a punitive solution 
appropriate, or is a more service-oriented solution more likely to promote the best interests of children? These 
questions represent the source of some of the most deep-seated, intractable dissatisfaction with the family law 
system. 


A complication of the access enforcement problem is Canada’s constitutional division of powers. Not 
surprisingly, access enforcement is not one of the enumerated powers under the Constitution Act, 1867. 
Generally, the enforcement of access, like the enforcement of spousal and child support, has been treated as a 
provincial power, under the “property and civil rights in the province” heading. Any measures aimed at access 
enforcement proposed or adopted in Canada to date have been advanced at the provincial or territorial level. 


As a number of witnesses advised the Committee, under the current regime, access is more likely than 
custody to cause problems for separated and divorced couples. The Committee heard many stories told with 
bitterness and anger about denied access, frustrated access and severed father-child relationships. 
Nevertheless, the Committee recognizes that the majority of access arrangements work reasonably well and 
proceed without incident. In spite of the wealth of anecdotal evidence the Committee received about the 
problem of access denial, little empirical evidence exists on the subject. An Alberta study on access following 
parental separation found that while most non-custodial parents were not denied access either by the custodial 
parent or a court, over one-third of custodial and non-custodial parents felt that the non-custodial parent was 
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not visiting the child or children as much as they would have liked.5” The same study did report, however, that 


many more non-custodial parents than custodial parents reported feeling that parental interactions related to 
access were difficult and strained. 


The question of which problem is more widespread — denial of access by custodial parents, or failure of 
non-custodial parents to exercise access — is one the Committee is unable to answer with precision. It is clear, 
however, that both have negative consequences if the result is that the child loses contact with one parent. The 
Committee is concerned about both problems and regrets that, although many solutions were proposed to the 
problem of access denial, few if any were offered for the problem of failure to exercise access. Committee 
Members would like to encourage the regular exercise of access, by whatever means possible, wherever it has 
been found to be in the best interests of a child. 


Fathers who testified about denial of access stressed the painful separation between parent and child that 
results. Particularly with very young children, this can prove disruptive to the relationship, sometimes 
irretrievably so. Young children whose non-residential parent disappears for an unexplained, lengthy period 
of time suffer tremendous hurt and feelings of betrayal and abandonment. Clearly this result conflicts sharply 
with the best interests of that child. Parents pleaded with the Committee to recommend measures by which 
parents who are entitled to access by virtue of a court order can reliably expect that access to take place. 


What is agreed to has to be enforced. A child must be able to continue his relationship with both 
parents and not have it put on hold for weeks and months until all disputes and accusations are 
dealt with. The onus has to change so that children are automatically allowed to see both parents. 
Access is not something that should be argued and fought for. Access should be a child’s right. 
(Rick Morrison, Fathers for Justice, Meeting #13, Toronto) 


By contrast, a number of women and advocates for women argued that failure by parents to exercise their 
access is the more prevalent problem, and one that is less susceptible to correction by enforcement measures. 
When access is exercised irregularly, or not at all, custodial or residential parents must deal with disrupted 
schedules, disappointed children, and sometimes increased costs. These witnesses also emphasized that there 
are occasions when the custodial parent must, in the interests of a child, deny access at specific times, such as 
when a child is ill or the visit would otherwise not be in that child’s interest. They argued that the custodial 
parent’s power to exercise such discretion, within reason, must not be undermined. 


For every case that we come across where a parent is claiming that they have been denied the 
right to see their child, there are ten cases where parents do not exercise the access they have been 
provided with. These cases aren’t litigated; they aren’t fought in the courts. In our view, that’s 
because it’s accepted as the norm. (Claire McNeil, Dalhousie Legal Aid, Meeting #30, Halifax) 


The solutions witnesses offered to deal with the problem of access denial varied widely. Most 
recommended a hierarchy of responses, recognizing the complicated nature of post-divorce relationships 
between parents, the complexity of children’s lives, and the need to deal sensitively with all the participants in 
an access problem. For example, Joyce Preston, the British Columbia Child, Youth and Family Advocate, 
recommended a service-oriented solution. 


I always go to a service solution that would, for me, be child-centred, I hope, rather than going to 
a punitive solution to either one. There are custody and access arrangements that seem to forever 
remain acrimonious, like “We will never get along, and every time it will be a fight”, and I think 


57 Debra Perry et al., “Access to Children Following Parental Relationship Breakdown in Alberta” (Calgary: Canadian Research 
Institute for Law and the Family, 1992), p. xiil. 
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there are ways of developing service centres that can act as intermediaries in regard to those 
arrangements, that may even be attached to the court system or something like that. Going to a 
punitive system never serves the children. It sort of punishes the adults and escalates that war and 
doesn’t do anything with respect to the children who it’s about. (Meeting #19, Vancouver) 


Similarly, the National Family Law Section of the Canadian Bar Association (CBA) emphasized the 
complexity of these cases and advocated a non-legislative response. 


I can tell you that in none of the cases [of access denial by a custodial parent] I’ve been involved 
in would a simplistic solution be employable successfully. They were all complicated, and all of 
the circumstances had to be dealt with on an individual basis. So [we recommend] services to 
parents [to] assist, [including] counselling, the provision of supervised access in appropriate 
circumstances, and they can enlarge the budget to provide for child advocates in appropriate 
circumstances. Changing the law will do little or nothing to address these problems. Providing 
services, programs, and funding will. (Eugene Raponi, Meeting #23) 


The CBA did recognize the need to empower judges to order the police to intervene in appropriate cases to 
enforce access and that contempt proceedings are available to deal with those limited cases where parents 
frustrate access and the problem cannot be solved through mediation or education programs. Given the 
traumatic effect of using the police to enforce access, however, the CBA also recommended that a number of 
officers in every police force receive specialized training to help them deal effectively with these situations.>8 


Other witnesses alluded to the “parenting coordinator” model used in some U.S. jurisdictions. This 
individual is available to the parties at relevant times to deal with disputes as they arise. 


There must be a facilitator in place when access denial is going on—not an assessor or a 
mediator, a facilitator. At 7 p.m. on Wednesday when you’re supposed to see your kids and can’t, 
you call somebody up and your access is going to happen, because that person is going to find out 
what the issues are right then and there, not six weeks down the road when you get a new judge 
who’s going to adjourn it for another six weeks and another $3,000 bill. I don’t need that; I need 
to see my kids at 7 p.m. on Wednesday. (Wayne Allen, Kids Need Both Parents, Meeting #13, 
Toronto) 


Several witnesses cited the model in place in Illinois, under the Unlawful Visitation Interference Act, 
which provides that 


Every person who is in violation of visitation provisions of a court order relating to child custody 
or detains or conceals a child with the intent to deprive another person of his or her rights to 
visitation shall be guilty of unlawful visitation interference. (Cited by Grant Wilson, 
Mississauga Children’s Rights, Meeting #12, Toronto) 


Some defences are available: that the custodial parent committed the act to protect the child from imminent 
physical harm, provided that the belief in imminent harm was reasonable, or that the act was committed with 
the mutual consent of the parties or was otherwise authorized by law. 


Other options for inclusion in a hierarchy of responses to unreasonable denial of access by a custodial 
parent include referral to counselling or parenting education, with particular emphasis on parental alienation 
and its harmful consequences for children, an assessment by a qualified mental health professional, a 
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mandatory review of the parenting arrangement, the payment of a fine, imprisonment of the custodial parent, 
and automatic reversal of custody. The Committee notes that several of these options are controversial, as 
their potential impact on children may be more harmful than helpful. One practical but partial solution to 
conflicts over access was put forward by several witnesses. They recommended establishing a national data 
bank for custody and access orders (or, under the new regime we propose, shared parenting orders), enabling 


police officers called upon to enforce an order to determine immediately whether that order is the most recent 
one. 


A key observation here is that it would not be desirable for new, stringent enforcement mechanisms to 
apply to orders made under the Divorce Act in the absence of consistent mechanisms in all provinces under 
provincial family law. In terms of a punitive response, the Committee notes that to some extent an 
offence-based remedy already exists. Canadian courts can find a custodial parent who denies access in 
contempt of court. Penalties applied in contempt of court cases since 1980 have ranged from orders for the 
payment of family counselling costs to the application of make-up access time, the imposition of a fine, and, in 
extreme cases, incarceration. Also, section 127 of the Criminal Code was brought to the attention of the 
Committee by Linda Casey, of Helping Unite Grandparents and Grandchildren (Meeting #12). That section 
makes disobeying a court order an indictable offence. 


In the Committee’s opinion, the optimal solution to the problem of access denial would be one arrived at 
in a co-ordinated fashion by the federal government and all the provinces/territories working together, so that 
the solution provides more than a punitive response and is put in place across the country for all kinds of 
parenting orders. The Committee agreed that the availability of mechanisms for speedy resolution of disputes 
over parenting time provisions in parenting plans or orders will be key to reducing conflict between parents. 


Recommendations 


19. This Committee recommends that the federal government work with the provinces and 
territories toward the development of a nation-wide co-ordinated response to failures 
to respect parenting orders, involving both therapeutic and punitive elements. 
Measures should include early intervention, parenting education programs, a make-up 
time policy, counselling for families experiencing parenting disputes, mediation and, 
for persistent intractable cases, punitive solutions for parents who wrongfully disobey 
parenting orders. 


20. This Committee recommends that the federal government establish a national 
computerized registry of shared parenting orders. 


(viii) Grandparents’ Applications for Parenting Orders 


Another issue that was raised often but will require a response at the provincial level is applications by 
grandparents for parenting orders. Parliamentarians have long been aware that grandparents’ groups are 
dissatisfied with the current provisions of the Divorce Act, which allow them to apply to the court for access to 
or custody of a grandchild, but require that they first apply for leave to do so.°? This leave application 
requirement is considered an unnecessary and costly burden on grandparents. 


The testimony of grandparents denied contact with their grandchildren following the divorce, 
separation or death of their own child was particularly painful for Members, many of whom are grandparents 
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themselves and could readily empathize with witnesses. However, amending the Divorce Act to remove the 
leave application requirement would be of assistance only to grandparents whose child is currently involved 
in a divorce. Other grandparents would have to continue to rely on provincial statutes, most of which already 
allow them to apply without leave. For example, Annette Bruce, of the Orphaned Grandparents Association, 
provided the following breakdown of the grandparents she has worked with: 


Some of the causes [of grandparents being denied access to grandchildren] have been 
common-law relationships, 26%; divorce, 40%; intact families, 17%; death of adult children, 
10%; and conflict with one or more or both parents, step-parent adoption, etc., approximately 
17%. (Meeting #20, Calgary) 


Because federal jurisdiction in family law is restricted to matters of marriage and divorce, including 
corollary relief, the idea of making grandparents automatic (or even almost automatic) parties to divorces has 
been seen as constitutionally problematic. This was one of the concerns that may have led members of the 
House of Commons Standing Committee on Justice and Legal Affairs to defeat a private member’s bill, Bill 
C-232, advanced by Reform MP Daphne Jennings in December 1995. Mrs. Jennings (who is no longer an MP) 
testified before this Committee in Vancouver and endorsed a similar private member’s bill recently proposed 
by Liberal MP Mac Harb.©? 


The Committee found the testimony of grandparents and their representatives extremely compelling. 
The Committee also heard moving testimony, however, about the importance of siblings, stepsiblings and 
other extended family members in the lives of children. Other important people in the life of a child might well 
be family members or friends, and many Members of the Committee felt there should be no legislative 
presumption that grandparents have a different standing in parenting applications relative to those other 
important people. 


A solution for recognizing the important role of grandparents, and one that is thought to be less 
susceptible to constitutional challenge, would be to include mention of the importance of 
grandchild-grandparent relationships to children’s well-being in the proposed list of criteria concerning the 
bests interests of the child. This would reflect the principle articulated by a number of witnesses that children’s 
established relationships with grandparents should be safeguarded and that the presence of grandparents can 
enrich a child’s life. Such a criterion could be weighed against any potential risk to a child posed by a particular 
grandparent, or any perceived interference with a parent’s, or both parents’, decision-making responsibilities 
with respect to a child. As Patricia Moreau, of the Canadian Grandparents’ Rights Association, 
recommended: 


We submit that the Divorce Act should provide that this relationship be presumed to be in the best 
interests of the child, and that it should therefore not be disturbed unless it can be demonstrated to 
a court that it is not in the best interests of the child. (Meeting #9) 


The Committee held several long discussions about the representations made on behalf of 
grandparents — about which Members were unanimous in their sympathy, but not in their conclusions about 
the most appropriate remedies to recommend. The Committee decided to recommend that the concerns of 
grandparents be addressed in two ways. First, the importance of grandparent-grandchild relationships should 
be included in the list of statutory criteria that will guide those making shared parenting determinations under 
the “best interests of the child” test (see Recommendation 16). Second, the importance of relationships with 


grandparents and other extended family members must be considered and provided for in the development of 
parenting plans (see Recommendation 12). 
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The Committee suggests that further solutions to the problems raised by grandparents will require action 
by the provincial and territorial governments. Grandparents advised the Committee that legislative action is 
being considered in at least three provinces — Ontario, New Brunswick and Alberta — to promote continued 
relationships between grandparents and grandchildren where this would be in the best interests of the 
children. Grandparents in Québec can already rely on Article 611 of the Civil Code:°/ 


This section provides for grandparents’ rights, and these rights are independent of situations. 
Elsewhere in Canada, it would appear that the access of grandparents comes under the Divorce 
Act. Divorce is perhaps one of the reasons that separate grandparents from grandchildren, but it 
is not the only one. I appreciate that, in Québec, regardless of whether or not a divorce has taken 
place, we have this Civil Code section that guarantees grandparents natural access to the 
grandchildren, except, naturally, in cases of incest or in cases where there are valid reasons 
which we would not defend. (Albert Goldberg, GRAND Québec, Meeting #15, Montréal) 


Members commend to the other provinces the wording of Article 611 of the Civil Code of Québec, which 
provides that in no case shall a parent, without a grave reason, interfere with personal relations between a child 
and his or her grandparents. 


Recommendation 


21. This Committee recommends that the provincial and territorial governments consider 
amending their family law to provide that maintaining and fostering relationships with 
grandparents and other extended family members is in the best interests of children 
and that such relationships should not be disrupted without a significant reason related 
to the well-being of the child. 


B. Other Federal Contributions 


Members of the Committee want to emphasize that promoting better outcomes for children whose 
parents divorce is not a goal that can be assigned solely to the federal Department of Justice. It is a 
multi-faceted issue, and solutions will have to be undertaken across the federal government and at other levels 
of government as well. The recommendations in this report reflect the complexity of the problem as well as the 
layered responses that will be required. 


(i) Federal Leadership 


A concern expressed by many witnesses was that achieving positive outcomes for children whose 
parents divorce depends in large measure on the availability of the necessary resources. Almost all the 
innovative new initiatives in place across Canada, including parenting education, non-adversarial dispute 
resolution, therapeutic interventions and new programs in the courts, are currently restricted in scope because 
of limited funding. This Committee is of the view that one of the contributions of the federal government to 
helping children of divorce in a measurable way is to provide resources where necessary, so that these 
beneficial measures can be made available to as many children and their families as possible. 


Although not limited to legal aid, the inadequacy of resources for civil legal aid programs across the 
country was cited by many witnesses as an impediment to better outcomes for a significant number of 
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families. Since the early 1990s, legal aid funding for family matters has decreased in every province of 
Canada. Witnesses who expressed concern about the current inadequacy of legal aid funding for civil matters 
cited the financial devastation families have experienced as a result of legal costs and the difficulties and 
increased expense that unrepresented litigants pose for themselves and others. Related problems include 
restricted access by individuals to legal advice, which might otherwise help them make their own parenting 
decisions, the result being poorer outcomes in contested custody or access disputes. Family law litigants are 
among the least able to obtain good representation that is affordable; for every separating couple, financial 
issues become more pressing, not less so. For a couple attempting to shift from one household to two, legal 
help may appear to be an unaffordable luxury. However, the Committee is concerned that without good legal 
representation, Canadians may not be able to benefit from the protections extended by our current divorce law 
or any future improvements to it. 


Witnesses from a variety of professional backgrounds indicated that accessible and affordable legal 
advice could indeed represent a cost-saving measure for individuals and for society. Parents who understand 
the legislation and know their legal rights and obligations are in a better position to make their own lasting 
parenting arrangements or to negotiate them through counsel. As Professor Bala argued, a good lawyer should 
not be considered a luxury. 


At least in some cases, a lawyer is a necessity. In fact, again at least in some cases, having a 
lawyer not only provides advice and protects people’s economic and social rights, but he or she 
can actually lower the temperature. A good family lawyer will provide a range of very important 
advice for people. (Meeting #6) 


The more complicated a family law case, the more necessary legal aid resources often become. Legal aid 
funding can provide quality custody and access assessments, to assist parents or provide guidance to judges. If 
guidelines or tariffs allowed, it could also fund mediation. Most important, legal representation — funded 
where necessary by legal aid plans — ensures that parties to litigation are functioning on a level playing field. 
One of the most inexpensive ways to provide a minimal level of legal aid to individuals is through the presence 
of duty counsel in courts where family law matters are being heard. As Keith Wilkins, of the Ontario Legal Aid 
Plan, described it, duty counsel “provides summary advice at court, and often results in successful 
negotiations and settlements of cases at a very early stage in proceedings”. (Meeting #12, Toronto) This 
model is currently in place in the provincial family courts of Ontario, as well as some other jurisdictions. The 


recent Ontario Civil Justice Review recommended the expansion of the program to the General Division Court 
as well.®2 


Submissions about the harmful effects of inadequate legal aid funding and the lack of legal aid for civil 
cases were most stark in Prince Edward Island. Virtually. all witnesses mentioned the absence of legal aid; 
assistance is available only in emergency situations where there is a present threat of violence. Ann Sherman, 
of PEI’s Community Legal Information Association, indicated that a limited program is funded by the Law 
Foundation of PEI, which offers up to $500 (or in exceptional cases, $1,000) per client on a first-come, 
first-served basis. There are also staff lawyers at Health and Social Services who can assist clients receiving 
public assistance in seeking child support. Daphne Dumont, a PEI family law lawyer, made a dramatic 


argument in favour of no legislative change until the people affected — family law litigants — have access to 
legal assistance. 


Children suffer when families can’t get legal aid. New legal rights are useless without a means of 
access to Justice, ... It’s better to leave things as they are than to dangle inaccessible guarantees 
just beyond the fingertips of the most deprived citizens. Indeed, since all new laws are open to 
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interpretation, if you change the Divorce Act and establish new access standards. you will be 
invalidating our solid old precedents and giving parents a whole new set of undefined guidelines 
to argue about. Before you do this radical act, make sure parents of children in poorer families 
will have resources to add their voices to the arguments that will certainly result if you change the 
Divorce Act. (Meeting #31, Charlottetown) 


The Committee is of the view that the inadequacy of civil legal aid is a problem that requires further 
study. 


The various initiatives identified by this Committee as requiring financial support from the federal 
government — with contributions from provincial and territorial governments — range from the 
augmentation of funding for civil legal aid, through the expansion of unified family courts across Canada, to 
the appointment of a new Children’s Commissioner. The creation of this new Commissioner, who would 
report to Parliament, would ensure that children’s interests under the Divorce Act and in other areas of federal 
jurisdiction are promoted. Legal representation for children, when such counsel is appointed by a judge, is 
also seen by this Committee as a crucial service that should not be denied a child because of inadequate 
funding. The other programs the Committee would like to see assured of adequate funding include parenting 
education programs, supervised access or parenting programs, and family law-related judicial professional 
development. 


Many witnesses also urged expansion of training programs for judges to include issues surrounding 
post-separation parenting arrangements and to emphasize the particular aspects of concern to witnesses. For 
example, grandparents’ groups wanted judges to receive more training on the importance to children of 
grandparents and extended family, fathers’ groups argued that judges needed more training about the 
significance of children’s relationships with their fathers, and women’s groups tended to argue that judges 
should receive more training about violence against women and its impact on children. The Committee agrees 
that these are all important areas, and that better-informed judges will produce better, more consistent results 
for children. 


Because of the constitutional division of powers and the importance of an independent judiciary, there 
are restrictions on the degree to which judicial training in any area can be made mandatory or even 
recommended for all judges dealing with family law matters. However, judicial training programs in this and 
other areas do exist. One is the judges’ component of the annual National Family Law Program, hosted by the 
Federation of Law Societies. For judges participating in these programs, some of the matters brought to light 
during this study would likely be of great interest. To the extent that the federal government provides training 
for family law judges, in that it funds programs for federally appointed judges, the Committee urges that the 
preoccupations of witnesses before this Committee and issues related to the impact of divorce on children 
increasingly form part of regular judicial training. The provinces are urged to consider this suggestion as well. 


Recommendation 


22. This Committee recommends that the federal government provide leadership by 
ensuring that adequate resources are secured for the following initiatives identified by 
this Committee as critical to the effort to develop a more child-centred approach to 
family law policies and practices: 


22.1. Expansion of unified family courts across Canada, including the dedication of 
ample resources to interventions and programs aimed at ensuring compliance 
with parenting orders, such as early intervention programs, parenting 
education, make-up time policies, family and child counselling, and mediation; 
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22.2 Civil legal aid to ensure that parties to contested parenting applications are not 
prejudiced by the lack or inadequacy of legal representation; 


22.3 A Children’s Commissioner, an officer of Parliament reporting to Parliament, 
who would superintend and promote the welfare and best interests of children 
under the Divorce Act and in other areas of federal responsibility; 


22.4 +The provision of legal representation for children when appointed by a judge; 
22.5 Parenting education programs; 
22.6 Supervised access programs; and 


22.7. Enhanced opportunities for professional development for judges, focused on 
the concept of shared parenting formulated by this Committee, the impact of 
divorce on children, and the importance of maintaining relationships between 
children and their parents and extended family members. 


(ii) Unified Family Courts 


There was agreement about the concept of unified family courts — courts that exercise jurisdiction in 
relation to family-related laws at both the federal and the provincial level. Most witnesses recognized the 
value of specialist courts with jurisdiction to hear all cases dealing with family law, particularly where the 
adjudicative function of the court is combined with related therapeutic and mediation services. Lawyers 
who practise in jurisdictions with unified family courts described being able to refer clients initially to 
counsellors affiliated with the court, who were often able to effect amicable settlements, particularly of 
problems such as access disputes or variation claims. 


Unified family courts are in place in several jurisdictions across Canada. The first were established in St. 
John’s, Newfoundland, and Hamilton, Ontario, in 1977. Under section 96 of the Constitution Act, 1867, 
provinces cannot give jurisdiction to a provincially appointed judge that is analogous to that exercised by a 
federally appointed one. To hear matters under federal legislation, such as applications for divorce, or to grant 
certain types of relief restricted to the purview of superior court judges (such as injunctive relief), unified 
family courts must be presided over by federally appointed judges. Such courts can therefore be established 
only through federal-provincial co-operation. 


Unified family courts are operating across New Brunswick and Saskatchewan at present, as well as in 
Winnipeg, five cities in Ontario (with a further expansion announced and now being negotiated by federal and 
provincial governments), and St. John’s, Newfoundland. Not all the courts are unified in the same way, 
however. For example, the St. John’s Unified Family Court does not hear child protection matters, and not all 
the courts have the same type of non-adjudicative services attached to them. In other provinces, such as 
Québec, and other cities in Ontario, there are specialized family law judges or divisions within courts. The 


federal government announced the availability of funding for 27 new unified family court judges in March 
1998. 


The Committee recognizes the benefits to Canadians, and particularly their children, of having 
parenting disputes resolved by expert, sensitive judicial officers, particularly if family law matters governed 
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in Hamilton and St. John’s, have been less successful than specialized judges within general civil courts, following the model in 
Alberta, British Columbia and many Ontario judicial districts. 
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by different laws, such as custody/access and child protection, can be heard together or dealt with in the same 
court. More important, the Committee finds that the combination of litigation services with expert counselling 
services is likely to promote positive outcomes for children whose parents divorce. Therefore, the model of 
the unified family court is to be encouraged as far as possible across Canada. 


Some witnesses went beyond the current model of a multi-purpose unified family court to propose other 
types of service centres to help families in the process of reorganizing after a separation. For example, Sharon 
O’Brien, Chair of the PEI Advisory Council on the Status of Women, argued for establishment of a “family 
dispute resolution agency” to “serve as a point of entry into the legal system for case assessment and referrals 
and to act as a clearinghouse” for information on related programs and services for parents and children. 
(Meeting #31, Charlottetown) The Committee’s view is that this type of service centre would be beneficial, 
whether located in unified family courts or outside them. 


The Committee is generally agreed that the program of expansion of unified family courts across 
Canada should be accelerated. The majority of Committee Members agree with the assertion in the 1977 
report of the Law Reform Commission of Canada, Report on Family Law, that unified family courts represent 
the best mechanism for reducing costs and confusion caused by Canada’s fragmented constitutional 
jurisdiction in family law matters. Like the Law Reform Commission, the Committee is particularly aware of 
the advantage of non-litigation services being available to parents and children through the offices of a unified 
family court. Therefore, the Committee is recommending that unified family courts in all cases have a support 
arm, including family and child counselling, public legal education, mediation and assessment services, and 
an office responsible for hearing the views of children who are experiencing difficulties stemming from 
parental separation or divorce. Such courts should also offer case management services designed to monitor 
the progress of high-conflict cases through the litigation process and to monitor implementation and 
enforcement of shared parenting orders. 


An important procedural innovation, and one that all provinces have adopted to varying degrees, is the 
use of case management or early judicial intervention. The range of such programs was described by Heather 
McKay, Chair of the National Family Law Section of the CBA: 


Virtually every jurisdiction in Canada has adopted some method of dispute resolution that they 
try to put up front before [parties] get involved in the court litigation system. Some of these are 
mediation, pre-trial conferences, four-way negotiations among counsels and lawyers, 
counselling with psychologists, and bilateral custody assessments. (Meeting #23) 


Along with mediation, these mechanisms make up a spectrum of alternative dispute resolution forums that 
have generally been very effective in facilitating speedy, inexpensive resolutions for all types of family law 
disputes. 


Judge Thomas Gove of the Provincial Court of British Columbia described his experience in the Judge 
Mediated Case Conference system, introduced initially for child protection matters and now extended to 
custody and access disputes (Meeting #38). Judges trained in mediation help the parties come to agreement 
through a mediation process. It is thought that a judge may provide more encouragement to settle than a 
mediator who is not a judge might do. Case conferences have the advantage of allowing additional 
participants to be included, such as children over 12, or younger if the judge so directs, grandparents or 
extended family members, representatives of Aboriginal organizations, advocates, lawyers and, where 
appropriate, social workers. Very few participating families have failed to reach agreement through this 
program, thereby reducing the number of trials taking place. This has beneficial consequences not only for the 
families involved, but also for taxpayers. 
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Systems similar to British Columbia’s have been put in place in other provinces as well. Ontario has 
developed a system in which senior family law practitioners act as volunteer Dispute Resolution Officers, 
meeting with parties who have applied to vary their divorce judgements to see whether they can help them 
reach agreement. Case conferences with judges are also required in Ontario before parties appear before a 
judge on custody and access applications. Pre-trial conferences held before judges are mandatory at both 
provincial and general division courts for all family law matters. Pre-trials, where judges encourage the 
parties to settle by giving them an indication of the likely outcome at trial, are taking place in most Canadian 


jurisdictions. 


An expanded case management system was proposed in Ontario’s recent Civil Justice Review.® That 
1996 report recommended establishing three types of conferences in civil matters: case conferences, 
settlement conferences and trial management conferences. The recommendation was that the case 
management rules be in place across Ontario by the year 2000. 


The Committee is encouraged by the creativity and resourcefulness displayed by various jurisdictions in 
developing models for early judicial intervention. One additional feature, modelled on examples from several 
U.S. jurisdictions, would be to include a new type of judicial officer in a case management system — referred 
to as a special master or parenting co-ordinator — who would be assigned to high-conflict cases and follow 
them throughout the legistative process. These officers are often assigned the task of resolving disputes over 
parenting times or visitation. 


To the extent that shared parenting applications under the Divorce Act are being heard in unified family 
courts, the Committee believes it is important that the rules of such courts provide that child-related family 
law matters have priority over matters related to financial issues such as division of property, or cases where 
children’s interests are not affected. 


Delays in family law litigation were cited by many witnesses as exacerbating factors in situations that 
are already contentious. Of particular concern to the Committee is the impact on parent-child relationships of 
long delays during which meaningful contact does not take place. There was recognition, however, that 
acrimonious parenting disputes can be hurried only to a limited extent. In many cases such matters require 
expert psychological or social work assessments, and the quality of such reports depends on the assessors 
having sufficient time with family members to observe and reach conclusions. 


In the state of Michigan, 56 days is the outside time limit for hearings on custody and access matters to be 
commenced by the courts. Judge John Kirkendall advised that this time limit is treated as a guideline, 
however, more than a mandatory requirement. 


One of the things you have learned about from people who are experts in child development is 
that one of the worst things a court or any of us can do is to disrupt a child’s present environment 
unnecessarily. So when somebody comes to court and asks for a change of any sort, that is a 
yellow flag for us. We don’t want to destroy a child’s environment without knowing a lot about 
the situation. So we refer these cases to the friend of the court, who may have to get somebody 
else involved, and then we may have to wait for a report. The Supreme Court and Court of 
Appeals have indicated to us in Michigan that if we don’t handle one of these cases within the 
prescribed time limit, that is not a violation that’s going to interfere with the enforceability of our 
orders. It’s merely a suggestion of good practice, of trying to get these cases settled in a priority 
way. I think it’s merely a way of saying that child custody cases are extremely important cases 
and judges should give those priority, and we do that. (Meeting #26) 
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a Access matters, most witnesses agreed, can and should be dealt with as expeditiously as possible, to 
minimize harm to the relationship between the child and the non-residential parent. For example, the 
Fondation du Barreau du Québec recommended in 1997 “fast-tracking cases in which access rights are 
violated or there are problems of execution”. (Roger Garneau, Meeting #4) The Fondation also recommended 
that in cases where access difficulties are anticipated, the presiding judge should remain seized of the file, 
either automatically or at the request of the parties, for several months, after which he or she would review the 
parties’ success in operating under the access regime. Other witnesses recommended that child-related 
matters be separated from the other contentious matters between separating parents, in order to stabilize 
matters more quickly for the children’s benefit. 


Also, the rules should discourage the use of ex parte proceedings (proceedings heard in the absence of 
one parent) in all but the clearest cases of emergency. This Committee heard from many witnesses who 
described the damage done to families where an ex parte determination was made and where the subsequent 
opportunity of the absent parent to be heard was insufficient to overcome the prejudice that parent suffered as 
a result of the initial decision. Given the nature of family law proceedings, where most positions are 
extremely subjective, it is particularly critical that judges hear both sides before making important decisions. 


In addition or as an alternative to providing non-litigation services through unified family courts, the 
Committee also heard from witnesses that parenting decisions, or at least some aspects of the process, would 
be better dealt with in an administrative tribunal, rather than the courts. One such recommendation was made 
by lawyer Michael Cochrane: 


It’s my belief now, after having been exposed to the system as it is, that we should have a family 
arrive at something like a family law tribunal, something that will take a multi-disciplinary 
approach to helping the family sort out the issues of their finances, the children, and whatever 
other issues they’re up against, perhaps the role of grandparents. That multi-disciplinary panel 
should have on it a legal voice, an accounting or financial planning voice, and someone who’s 
skilled in social work or family support work. Whatever the family needs, that expertise should 
be sitting in front of them. The family would be far better served by that kind of support—and I 
should add public education to the list as well—than by high-powered and highly paid lawyers 
and judges... (Michael Cochrane, Lawyer/Author, Meeting #13, Toronto) 


The Committee considers that the concept of an administrative tribunal to which certain 
decision-making functions could be assigned is worthy of further study. Some of the responsibilities that the 
Committee envisions being delegated to such an agency include intervening in disputes between parents over 
parenting times; helping children affected by such disputes; providing an information and referral service to 
parents or children; enforcing the support or parenting time provisions or parenting orders; and helping 
parents adjust parenting plans over time. These non-adjudicative functions might be provided to parents and 
children in a more staightforward, less costly manner if they were handled outside the courts, but clearly the 
judicial role of the courts would be maintained wherever necessary. Even where such duties were assigned to 
a separate administrative agency, the Committee anticipates that wherever possible, such offices would be 
housed with, or affiliated with, unified family courts. 


Recommendations 


23. This Committee recommends that the federal government continue to work with the 
provinces and territories to accelerate the establishment of unified family courts, or 
courts of a similar nature, in all judicial districts across Canada. 
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24. This Committee recommends that unified family courts, in addition to their 
adjudicative function, include a broad range of non-litigation support services, which 
might include: 


24.1 family and child counselling, 
24.2 public legal education, 
24.3. parenting assessment and mediation services, 


24.4 an office responsible for hearing and supporting children who are experiencing 
difficulties stemming from parental separation or divorce, and 


24.5 case management services, including monitoring the implementation and 
enforcement of shared parenting orders. 


25. This Committee recommends that, as much as possible, provincial and territorial 
governments, law societies and court administrators work toward establishing a 
priority for shared parenting applications, above other family law matters in dispute. 


26. This Committee recommends that in matters relating to parenting under the Divorce 
Act, the importance of the presence of both parties at any proceeding be recognized and 
emphasized, and that reliance on ex parte proceedings be restricted as much as possible. 


B. Provincial Governments’ Constitutional Responsibilities 


1. Access Enforcement 


The Committee has recommended a consistent, co-ordinated approach across Canada, designed to 
ensure the enforcement of access pursuant to orders under the Divorce Act as well as under provincial and 
territorial family law, as the most effective response to the concerns expressed by witnesses (see 
Recommendation 19). For this to occur, all governments will have to work together. In this section the 
Committee reviews actions that have been or could be taken by provinces and territories to respond to the 
problem of access denial. 


Courts have the power to find an access-denying custodial parent in contempt of court. In addition, a 
number of provinces have already enacted legislation to deal specifically with the enforcement of access 
orders. For example, Alberta’s Provincial Court Act provides for a fine of up to $1,000 or imprisonment for 
the breach of a custody or access order.®© The British Columbia Family Relations Act makes it an offence to 


interfere with an access order without lawful excuse;°/ it is an offence that can be proceeded with in criminal 
court. 


In 1989 Ontario passed, but did not proclaim, section 34a of the Children’s Law Reform Act, which 
would have created a remedy for wrongful denial of access by permitting the court to award compensatory 
access, require supervision of the custody or access, order the reimbursement of reasonable expenses, or 
appoint a mediator to deal with the claim for access. The access enforcement powers specifically do not apply 


66 Section 3(8). 
67 Section 128. 
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to orders made under the Divorce Act. The same provisions are in place as section 41 of the Newfoundland 
Children’s Law Act, and section 30 of the new Northwest Territories Children’s Law Act mirrors them as well. 


Saskatchewan’s Children’s Law Act provides that the court may, as a remedy for wrongful access denial, 
order compensatory access, require supervision of the access, require the custodial parent to give security, 
appoint a mediator, and make or vary the custody/access order (section 26). A parent who fails to exercise 
access, or fails to return the child as required, may be ordered by the court, if it is in the best interests of the 
child, to give security to the custodial parent or provide an address or telephone number. Alternatively, the 
court may order supervision of the access, the appointment of a mediator, or a variation of the custody/access 
order. Denial of access, failure to exercise access, or failure to return the child as ordered is not wrongful if it is 
justified by a legitimate excuse and notice was given. In addition, the Saskatchewan court has contempt 
powers delineated in the statute. 


A number of witnesses, including a large number of support-paying non-residential parents, objected to 
the fact that Canadian governments had created a state-financed support enforcement system, present in every 
province, in which government resources are spent on collecting child support. These witnesses felt that equal 
government attention and resources should be devoted to access enforcement and that there should be a no-fee 
enforcement agency at their disposal to deal with access disputes. Most provincial governments have resisted 
this type of demand, possibly because there is a clearer link between support payments and provincial 
budgets — in that support recipients receiving public assistance have their benefits reduced in proportion to 
the support collected — and because the incidence of access denial is perceived to be lower than the incidence 
of support default. A Manitoba attorney general study cited by the Canadian Bar Association compared 
demand for access and for support enforcement services; 85% of requests for assistance related to support, 
and only 15% were access problems.®? 


Starting in 1989, Manitoba operated a pilot project, funded jointly by the federal and Manitoba 
governments, called the Access Assistance Program. Joint funding lasted for three years, then the project was 
extended for a further year funded solely by Manitoba. Its purpose was to try to help families resolve their 
access disputes, and it included access to counsellors as well as a legal component. 


A number of witnesses promoted the conciliatory, therapeutic model for intervention in situations where 
access is frustrated, denied or not exercised. Punitive solutions, such as incarcerating or fining the custodial 
parent, were seen as contrary to the best interests of the children. As Judge Herbert Allard, now retired from 
the Provincial Court of Alberta, argued: 


That is the same kind of difficulty as putting a man in jail for non-support. It’s a futile thing. 
You’re not going to get any money out of him when he’s in jail. So that’s not a new dilemma 
about using punitive sanctions that are jail-like for what might be viewed as civil contempt, and 
there never is an easy course to this. We have convicted in Alberta, under the Summary 
Convictions Act, mothers and fathers who have been in contempt of court orders. But it doesn’t 
change anything much. (Meeting #20, Calgary) 


More promising proposals included parenting education programs, specific counselling targeting the 
couple’s particular access problem, mediation, make-up time, and potential variation of parenting orders. It is 
this Committee’s view that, where judges enforcing access or parenting time provisions are directed to 
consider a range of dispositions, outcomes are likely to be more beneficial for children than if the only options 


are to fine or incarcerate a parent. 


68 These provisions are drawn largely from the Uniform Custody and Access Jurisdiction and Enforcement Act, prepared by the 
Federal/Provincial/Territorial Family Law Committee and the Uniform Law Conference of Canada in 1988. 
69 Canadian Bar Association brief, p. 12. 
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The enforceability of access was discussed recently by Professor James McLeod in an annotation of the 
case of B.(L.) v. D.(R.), in which a mother was committed to jail for 60 days after being found in contempt of 
court.” In this case, there was a finding that the mother, who was the custodial parent, had persistently and 
wilfully denied access on at least 40 occasions. There was no evidence that the mother had a valid reason for 
doing so. Indeed, the evidence of staff at a supervised access program was that the child was very comfortable 
in the presence of her father, possibly more comfortable than she seemed with her mother. As Professor 
McLeod observed, incarcerating the mother was unlikely to promote access, but the judge was compelled to 


do so in order to send the message that “there are costs associated with ignoring or violating a court order”./! 


Witnesses representing the Barreau du Québec offered an interesting proposal, which would require 
modification of the rules by which matters proceed in court, but might not require legislative amendment. 
Reporting on a July 1997 study conducted by the Fondation du Barreau du Québec, Roger Garneau indicated 
that a more streamlined, less procedurally difficult response to access denial than contempt proceedings 
would benefit parties and their children. 


The Fondation recommends that, instead of resorting to contempt of court, a pointless and 
quarrelsome expedient, and one that is often dangerous when used in family cases—tt is being 
suggested that it should be prohibited—litigants should instead merely file an application with 
the Court on appeal saying, “A judgement was rendered on such and such a date and my client 
was granted access to his or her children, and there’s one party, no doubt the spouse in this case, 
who is obstructing access. We ask you, Your Honour, to intervene quickly to correct this, not ina 
month, not in three months or in a year, but within a few days.” This is one possible measure that 
would require a certain change in the legal organization of the courts, but that would not call for 
an amendment of the Act. This requires good will and a desire for efficiency on the part of judges 
and lawyers. (Meeting #4) 


In a recently released report, three members of the Alberta legislative assembly concluded that access 
issues could not be resolved by a focus on enforcement alone. Among their findings were that children should 
have a right to the continued involvement of both parents, and that parents should be required to develop a plan 
to guide parenting arrangements for the family. Government’s role should be to “support restructuring 
families through counselling, parenting support groups, and mediation, all of which give people a chance to 
find their own solutions tailored to their needs as opposed to having one imposed upon them.”/? The 
Committee also recommended codifying the sanctions available to a court for breach of a custody or access 
order, as has been done in a number of provinces. The potential sanctions listed by the Committee include 


Orders for supervised access, orders for police to locate and take a child, support payments to 
trustees on terms, posting of bonds with or without sureties, fines and imprisonment, variation of 
access or custody orders, orders for compensatory access, appointment of mediators, attendance 
at parenting courses, and reimbursement of costs./3 


The Alberta committee recommended that any sanctions included in a codification should also apply to 
the failure to exercise ordered access, not merely to the denial of access by a custodial parent. 


2. Doorstep Problems 


Another area of potential provincial action to assist in access enforcement relates to the concerns of 
Canadian police forces, as related to the Committee by Vince Westwick, who appeared on behalf of Ottawa 


70 35 REL (4th) 241(Ont. Ct. (Prov. Div.)) 
mS Wideyp. 242. 
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72 MLA Review of the Maintenance Enforcement Program and Child Access, Alberta Justice, June 1998, letter from Marlene 
Graham, MLA, to Minister of Justice Jon Havelock, (ey 
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Police Chief Brian Ford, for the Canadian Association of Chiefs of Police. These concerns include the 
following: 


From a police standpoint, [an access dispute the officer is called upon to resolve on the doorstep] 
becomes an extremely volatile situation that cannot really be resolved in any positive sort of 
way. It is difficult, if not impossible, for the police officer to resolve the dispute at the doorstep. If 
lawyers, courts and mediators have been unsuccessful to date, how can the police officer 
reasonably be expected to be successful in doing so in those kinds of circumstances? 
Undoubtedly the officer will be criticized by one or other of the parties for the action that is 
taken. We would ask that [court orders] be clarified, written in non-legal language, the parties be 
named and clearly identified, and there be concise, clear, unequivocal access schedules, 
including what might look like an amortization schedule, that would spill out the dates of access, 
particularly in those high-risk cases. 


We would suggest there be some provisions, whether covered under provincial legislation or 
provincial policy, to deal with what we’ ve referred to as the doorstep problems. Maybe there 
ought to be a place where the history of these kinds of cases is on file and where the professionals 
and police can get access to them, particularly in off-hours. (Meeting #24) 


The latter concern would be addressed by the Committee’s recommendation to establish a national registry of 
parenting orders (see Recommendation 20). The former would be addressed by making parenting orders more 
comprehensible to the police officers called upon to enforce them. 


Recommendation 


27. This Committee recommends that court orders respecting shared parenting be more 
detailed, readable and intelligible to police officers called upon to enforce them. 


3. Public Awareness about Parenting and Relationships 


According to a number of witnesses, most separating parents are unprepared for the process of 
separation or divorce and its negative effects on their children. Many witnesses felt that, given continuing high 
divorce rates, future parents should receive some training in how to manage conflict during marriage and after 
separation if it occurs. Witnesses suggested that divorce, including parenting arrangements form part of high 
schools’ family life curricula. 


I recommend that we set up these support systems long before families get into conflict. In other 
words, I would specifically recommend that before a child develops a relationship with the 
parent at birth, family life education be supported; that the importance of attachment, nurturing 
and bonding be identified and supported. I feel the public health system could be used to begin 
this process. It could be further supported through the educational curriculum with family life 
education. (Kathy Thunderchild, Social Worker, Meeting #20, Calgary) 


Other witnesses recommended public education campaigns about the dangers of ignoring children’s 
needs in divorce, as well as expanded marriage preparation programs and parenting classes for new parents. It 
is hoped that the work of this Committee will contribute to promoting public awareness about this critical area 


of Canadian life. 


The Committee is of the view that, in addition to promoting public awareness about the impact of 
separation and divorce on children, it is as important to support couples who wish to avoid separation and 
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divorce. The Committee is aware that a number of church and community groups across Canada already offer 
programs designed to assist such couples and agree that a special fund should be created to which those 
voluntary groups could apply for supporting grants. With relatively small grants, community groups would be 
able to extend the availability of such programs and contribute to couples’ efforts to stabilize and strengthen 
their marital relationships, something the Committee sees as being clearly in the interests of their children. 


Recommendations 


28. This Committee recommends that provincial and territorial governments explore a 
variety of vehicles for increasing public awareness about the impact of divorce on 
children and, in particular, the aspects of parental conduct upon marriage breakdown 
that are most harmful to children, and implement such education programs as fully as 
possible. To the extent practicable, the Committee recommends that the federal 
government contribute to such efforts within its own jurisdiction, including the 
provision of funding. 


29. This Committee recommends that the federal government extend financial support to 
programs run by community groups for couples wanting to avoid separation and 
divorce or seeking to strengthen their marital relationship. 


C. Both Levels of Government 


1. Do Not Link Support and Access 


In law and policy, the payment of child support and access to one’s children on separation and divorce 
are completely independent. In the minds of many, however, the two are linked in practice. Although the 
Committee was urged by some witnesses to link them, by reducing or terminating child support in cases where 
one parent interfered with the other’s parenting time, most witnesses insisted that the two remain separate. 
The child’s need and right to the financial support of both parents should not be affected by disagreements 
between the parents or the conduct of either parent with respect to parenting time. 


2. Legal Representation for Children 


To expand current programs that make legal counsel or non-lawyer advocates available to children 
would likely require the involvement and investment of both levels of government. The Committee has 
recommended that the federal government contribute to this effort (see Recommendation 22). The Committee 
recognizes the critical importance of providing some form of representation to children, particularly in 
high-conflict cases, and that the nature of representation should vary with the child’s circumstances. Indeed, 
this is a child’s right under the United Nations Convention on the Rights of the Child. A number of witnesses 
emphasized this need, and some, including Calgary lawyer Dale Hensley, concluded that its logical extension 
1s automatic standing for children to participate in actions concerning their future: 


In any decisions regarding children in the Divorce Act, children must have standing. That needs 
to be an absolute right. It can’t be conditional on being verbally articulate or on age, and that’s 
consistent with the convention. Children should be entitled to representation. If it’s a legal 
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forum, it must be legal representation, and the court must have authority to direct payment of 
counsel or the representative for the child. There would be many issues inherent in that 
recommendation, we know, but that’s fundamental. However, the ideal would be for advocates 
to be appointed well before any contentious or legal process was begun by either parent, and that 
advocate obviously would not necessarily have to be a lawyer. (Meeting #20, Calgary) 


Witnesses did not specify an age after which all children would be capable of instructing counsel. 
However, most agreed that all children 12 or over could instruct counsel, and that often younger children, 
depending on their maturity, would be able to as well. Jeffery Wilson indicated that lawyers have a 
responsibility to determine whether any client, adult or child, is competent to give instructions and that 
lawyers certainly do so. His general observation with respect tochild clients was that “the younger the age, the 
harder it is to meet [the test of competency].”” (Meeting #25) 


Some provinces already have well-established programs to provide legal counsel for children in 
high-conflict custody and access disputes. Ontario’s Office of the Children’s Lawyer participates on behalf of 
the children in some 1,600 custody and access cases annually, although this falls short of the total number of 
files referred by the courts. (The remainder have to be turned down because of resource limitations). The 
office sees its duty as representing the wishes and interests of the child to the judge. As Wilson McTavish, the 
current Children’s Lawyer, described it: 


We do not represent the child’s best interest, nor do children instruct us. We obtain our authority 
to represent the child by court order, under sections 89 and 112 of the Courts of Justice Act of 
Ontario. The child does not hire us, nor do we require the parents or anyone to pay for our 
professional services. It is a public duty fully funded by the Attorney General of Ontario. Our 
relationship to the child is one of solicitor and client. We have the responsibility to make sure that 
evidence about the child’s wishes, consistent or not, is known to the court, and that we place 
those wishes into the context of the overall evidence. (Meeting #12, Toronto) 


In other jurisdictions — including all the western provinces — child advocates, who are not always 
lawyers, represent children in child protection matters. These offices do not represent children in custody and 
access matters, but representatives of the Canadian Council of Provincial Child Advocates, as well as officials 
from several provincial member offices, appeared at the Committee’s hearings because of concern about the 
impact of such matters on children. Indeed, although custody and access disputes between parents fall outside 
the mandates of these offices, their representatives testified to significant demand for advocacy services from 
children and parents. 


Child advocacy is not new in Canada. There have been children’s advocate offices around the 
country for about 20 years. In Quebec and Ontario we've existed since the late seventies. Alberta 
began its program in the late eighties, and Manitoba, Saskatchewan and British Columbia have 
had child advocates since 1992 and 1995. The Maritime Provinces and Northwest Territories are 
beginning negotiations with their respective governments at this time, so we're looking forward 
to having child advocacy in every territory and province in Canada. None of the provincial 
children’s advocates have a mandate to advocate on behalf of young people before the court. 
However, due to the volume and the compelling nature of these calls related to custody and 
access disputes, advocates nationally have agreed together to respond and intervene [in this 
Committee’s hearings]. (Judy Finlay, Ontario Office of Child and Family Service Advocacy, 
Meeting #12, Toronto) 


3. Relocation Cases 


One contentious matter between separating or divorced parents arises when one parent, usually the 
custodial or residential parent, seeks to relocate to another community. This has especially dramatic 
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consequences if the distance involved is large, but even a relatively short move in geographic terms can have 
profound implications for the exercise of access by the non-residential parent. In its 1996 decision in Gordon 
v. Goertz, the Supreme Court of Canada set out a series of principles to be applied to such cases./4 There is to 
be no presumption in favour of permitting moves proposed by custodial parents, but courts must make 
decisions on the basis of all relevant factors to determine what is in the best interests of the child. 


Law professor Rollie Thompson told the Committee about his research on mobility and relocation cases 
since Gordon v. Goertz. In 65% of the 85 reported decisions, the court has agreed to the move proposed by the 
custodial parent. Courts were more likely to approve a move involving a child age 6 to 11 than moves 
involving either very young children or children age 12 and over. Professor Thompson argued that the 
difficulty with the decision, and its reliance on the best interests test, is that it gives very little guidance to 
parents and lawyers. Decision making is more difficult for parents if they cannot anticipate what a court would 
decide. Professor Thompson suggests that the custodial or residential parent proposing to move should have 
to show that the reason for the move is something other than a desire to frustrate access and should also have to 
propose a revised access schedule. Then the non-residential parent would have to show why the move should 
not take place. Cases involving substantially shared parenting, as well as cases where the parties have already 
negotiated restrictions on relocation in separation agreements or consent orders, should be treated differently. 


The Committee heard from several witnesses who argued that custodial parents should have a 
presumptive right to move with a child. Certainly from the perspective of a custodial parent who provides 
virtually all the care for a child, with little or no involvement of the non-custodial parent, it seems unfair that 
the non-custodial parent should have any power to interfere with or delay a move. However, this situation 
would certainly be taken into account by a court. 


Other witnesses, including the National Family Law Section of the CBA, offered a compelling 
argument for a statutory notice period, such that a custodial parent proposing to move would have to give the 
other parent notice of at least 90 days before the proposed move, to allow time for altering access schedules, 
negotiation, or litigation if necessary. The Committee agrees that relocation should occur only if agreed to by 
the parents, or with the court’s approval, and that a notice requirement is desirable. 


Recommendation 


30. This Committee recommends that the Divorce Act be amended to require (a) that a 
parent wishing to relocate with a child, where the distance would necessitate the 
modification of agreed or court-ordered parenting arrangements, seek judicial 
permission at least 90 days before the proposed move and (b) that the other parent be 
given notice at the same time. 


Having their parents live in different cities is an onerous imposition on most children. It seems the most 
drastic extension of parental separation imaginable, yet in many cases, relocation is essential for economic 
and other reasons. The freedom to move, particularly within Canada, is a constitutionally protected right and 
one that policy makers hesitate to restrict. Nonetheless, the impact on children must be recognized. To ensure 
that a move by the custodial parent does not result in the disappearance of the other parent from the child’s life, 
several witnesses stressed the need to adjust financial arrangements to make regular visits and other contact 
possible. For example, Lane MacIntosh suggested a new form of tax relief: 
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The one pragmatic, doable idea I would like to leave with the committee—and I challenge the 
committee to move forward on it—is for those parents who are separated from their children to 
be allowed to write off some of the expenses they incur to visit their children and to have their 
children visit them. Why on God’s earth isn’t this a tax deductible write-off? Surely it’s perfectly 
natural that it should be. I challenge the committee to look at that suggestion because it would 
encourage more people to visit their children. (Meeting #32, Fredericton) 


Many Committee members thought this suggestion merited consideration. 


At the very least, it is clear to Members that in most cases involving a long-distance move by the 
custodial parent, there should be a re-examination of child or spousal support. The Committee identified this 
as one of the matters that must be examined by the Minister of Justice in her review of the Federal Child 
Support Guidelines and also urges the Federal/Provincial/Territorial Family Law Committee to consider how 
to require this re-examination in relocation cases (see Recommendation 18). 


One further circumstance that came to the Committee’s attention is that children whose custodial parent 
lives outside Canada, but who return to Canada periodically to visit the other parent, can seldom meet 
residency requirements that would make them eligible for health insurance coverage while they are in 
Canada. The Committee suggests that this problem also be studied by the provinces, with a view to offering 
some form of short-term coverage, at least, for such children. 


4. The Professions 


The role of professionals in family law proceedings was discussed by many witnesses and criticized by 
more than a few. Witnesses singled out lawyers, social workers, psychologists and mediators as having been 
responsible for, or at least having contributed to, the unfortunate outcome of the witness’s family law dispute. 
To some extent, of course, dissatisfied parties are inevitable. However, such complaints also gave rise to 
proposals for action that could be very positive for parents and children. For example, social workers and 
psychologists, in particular those acting as assessors in custody and access matters, and family mediators as 
well, are not subject to legislated accreditation standards in most provinces, nor is there a clear mechanism for 
holding them accountable. This is clearly an area that calls for action in some jurisdictions across Canada. 


Witnesses also had complaints about lawyers, identifying them and their mental health counterparts as 
making up the “divorce industry”, a term they used pejoratively. This “industry” is described as existing for 
the sake of making its participants wealthy, which they do, it is argued, by promoting acrimony between 
divorcing couples and encouraging and extending litigation. On the basis of meetings with a large and 
probably representative number of professionals from both the legal and the mental health field, the 
Committee finds that these professions are generally made up of well-intentioned, hard working and highly 
skilled individuals. A July 1997 report by the Fondation du Barreau du Québec also revealed, somewhat 
contrary to expectations, a high level of satisfaction with both judges and lawyers in divorce proceedings. 


Allow me to draw your attention to a few of the conclusions and recommendations by the 
Fondation’s special committee. First, to the general surprise of the judges and lawyers on the 
committee, it turned out that the vast majority of divorced persons interviewed were very 
satisfied with judges and with their lawyers during their divorce. (Roger Garneau, Barreau du 
Québec, Meeting #4) 


Clearly, lawyers are not always the problem in family law disputes, however onerous legal fees might 
seem to individual litigants and however disappointing the outcome. Lawyers are subject to strict 
accreditation requirements, and their conduct is monitored by law societies. Most of the objectionable 
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conduct alleged by witnesses would clearly contravene the ethical rules by which lawyers are bound, and in 
extreme cases would result in the lawyer being disbarred. However, Members felt there was merit in 
witnesses’ suggestions about standardizing accreditation for other professionals. 


Recommendation 


31. This Committee recommends that provinces and territories and the relevant 
professional associations develop accreditation criteria for family mediators and for 
social workers and psychologists involved in shared parenting assessments. 


The need for lawyers representing parents to keep the interests of the children in mind was argued by 
Barbara Chisholm, of the Ontario Association of Social Workers. 


Training for lawyers should be broadened to recognize that in family law matters, counsel 
representing a parent is functioning within the shadow of the children’s future. Thus, the 
obligation to the parent-client is different to that extent from the obligation and other aspects of 
legal practice. (Meeting #13, Toronto) 


This objective was echoed by Winnipeg lawyer Susan Baragar: 


I think we need to change some of the canons of ethics that we go by in our professional 
associations, such that our responsibilities are a little bit different when we are looking at 
children. I think what we need to do is state that we have a three-part responsibility: we have a 
responsibility as an officer of the court; we have a responsibility to our client; and we must also 
have a responsibility to the children, who are unrepresented in this matter. (Meeting #22, 
Winnipeg) 


Ve 


CHAPTER 5: Complications of High-Conflict Divorces 


Legal and mental health professionals recognize that divorce and separation are difficult for all parents 
and children. For the majority of families this is a difficult transition phase. Some families seem to get stuck at 
this point, however, with one parent or both intent on maintaining such a degree of conflict and tension that it 
becomes impossible to resolve parenting and property decisions without a great deal of intervention from 
legal and mental health professionals. The incidence of such divorces is estimated at between 10 and 20% of 
the divorcing population. Virtually everyone involved in family law agrees that the conflict between many of 
these couples is so intractable that there is never likely to be a legal remedy for their problems. These are 
couples who perpetuate their conflict regardless of developments in the lives of their children, their own 
remarriage and prohibitive legal expenses. They are clearly not in the majority, and a number of witnesses 
insisted that recommendations made to address high-conflict divorces should not have negative effects on the 
rest of the divorcing population. 


High-conflict couples were described by lawyer Carole Curtis, representing the National Association of 
Women and the Law: 


I describe a high-conflict family as a family that falls short of actual violence or assault but for 
whom, post-separation, a hostile relationship continues. Perhaps a therapist would call that a 
dysfunctional relationship. There are many separated families who cannot let go of the need to 
fight with each other one, two, five, and seven years post-separation. We certainly need to bear 
those families in mind, but we also need to have realistic expectations about the help the justice 
system or legislation can give to those families. (Meeting #8) 


A number of witnesses included families who have experienced domestic violence in the category of 
high-conflict divorces. 


The Committee was urged to concentrate on developing options to support parents who can make their 
own arrangements and reach co-operative solutions. However, these types of options, such as mediation, are 
clearly inappropriate for some high-conflict couples, and the system has to provide alternative remedies 
where necessary. The challenge for the Committee, and for governments, is to design a system that can 
accommodate different types of divorce, without penalizing couples in one category through options meant 
for another type of divorce. A large number of witnesses recognized that high-conflict families consume a 
disproportionate amount of legal and other resources. 


On the other hand, the highly conflicted families are the ones that chew up the court time. In 
terms of the time that the judge and the personnel that are affiliated with the court put in, these 
highly conflicted cases do consume a lot of time, so it’s important that the systems that are 
designed have a focus on how to deal with those families. (Thomas Darnton, Visiting Professor, 
Child Advocacy Clinic, University of Michigan Law School, Meeting #26) 


The Committee’s findings and recommendations reflect the desire of Members to improve the legal 
system’s response to high-conflict divorces, without imposing any harmful restrictions on the co-operative 
majority. One of the options Members believe should be considered is a mechanism for screening out 
high-conflict divorces and treating them in a different stream. This would recognize the potential harm to 
children whose parents continue their conflict far beyond a reasonable adjustment period. The system should 
identify these families in order to provide protection for their children, who are at greater risk than most 
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children of divorce. Once families are identified, their files should be “red tagged” or flagged in some other 
way, so that decision makers do not make determinations about parenting arrangements without knowing the 
full details of the case and the family’s history. 


Barbara Chisholm, of the Ontario Association of Social Workers, recommended that Special Masters be 
appointed to deal with high-conflict cases. 


Such Special Masters should receive particular training in alternate dispute resolution 
techniques and be prepared to monitor the cases on a long-term basis. Restrictions on the number 
of adjournments allowed in custody/access disputes should be put in place, as well as restrictions 
on the number of returns to court. After these limits have been reached, the matter should then be 
routinely subject to referral to the special master. ... This is a program that has begun in the States 
and in Australia. It’s the appointment of a judge—a qualified, experienced judge—to a special 
status. It would be a new status of judicial appointment for someone who would receive special 
training and be available to deal specifically with the high-conflict cases, the ones that come 
back and back, where people fire their lawyers because they don’t like the advice they get and 
shop for another lawyer and fire that one. (Meeting #13, Toronto) 


The Committee recommended creating this specialized judicial role as part of the services offered by unified 
family courts (see Recommendation 24). 


The Committee agrees that the identification and streaming of high-conflict families would be 
beneficial both for those families and for others involved in the litigation process. These families require 
specialized services and generally consume more judicial resources than others, which can result in delays in 
the courts that may have a negative impact on other families. With a significant number of marriages ending in 
divorce, and the downward trend in the age of children at the time their parents divorce, such disruptions in 
family life will likely have more profound effects on children, especially in high-conflict cases. The younger 
age of the children affected has implications for all the therapeutic and other services offered divorcing 
families, including those offered through the child protection system. 


One particularly alarming symptom of a high-conflict divorce is that a child may decide that he or she 
does not want to visit one parent or the other. Committee Members were profoundly concerned about such 
cases when they were described to us by witnesses, especially where children told the Committee that they 
wished to sever a relationship with a non-residential parent. In the view of Committee Members, such a desire 
on the part of a child is indicative of a serious problem and calls for immediate intervention. A child who acts 
on such a wish, with the support of the other parent or the judicial system, may in the long term come to regret 
the choice he or she has made. 


Recommendations 


32. This Committee recommends that federal, provincial and territorial governments 
work together to encourage the development of effective models for the early 
identification of high-conflict families seeking divorce. Such families should be 


streamed into a specialized, expedited process and offered services designed to improve 
outcomes for their children. 


33. This Committee recommends that professionals who meet with children experiencing 
parental separation recognize that a child’s wish not to have contact with a parent could 


reveal a significant problem and should result in the immediate referral of the family 
for therapeutic intervention. 


a ee el 


74 


Report of the Special Joint Committee on Child Custody and Access 


Many witnesses made a connection between the degree of conflict between divorcing parents and the 
likelihood that those parents would require supervision of parenting time or become involved with the child 
protection system. The Committee considered evidence about the supervised parenting programs, or 
supervised access as it is currently referred to, in place in a number of Canadian jurisdictions. Members also 
were interested in the interaction between divorce actions affecting children and provincial child protection 
systems. 


A. Supervised Parenting Programs 


Where there is reason to believe that an access visit, or parenting time, with a non-residential parent 
would be in the best interests of a child, but safety or other concerns preclude unsupervised access, the solution 
is often “supervised access’, or what this Committee would prefer to call “supervised parenting”. A number 
of witnesses cautioned that visits that take place under supervision in a community centre or other public 
facility, with other families and supervisors present, might be awkward and uncomfortable for both parent and 
child. However, the Committee is convinced that such access is often better than no access, and that 
supervised parenting programs are an essential component of our response to divorce. Parent-child 
relationships should not suffer merely because we do not have the resources or capacity to provide supervised 
parenting. Sally Bleecker, co-ordinator of the Ottawa Supervised Access Program, spoke of the importance of 
supervised access in facilitating parent-child contact that might otherwise not take place. 


All over the world, children have relationships with parents who are less than perfect. Children 
have a deep attachment, as we know, to parents who they hope will be better. They live often in 
the hope, as we all do in relationships, and I really think these children benefit from some support 
to see if those relationships can improve in their lives. (Meeting #24) 


The Ontario supervised access program was described by its co-ordinator, Judy Newman: 


Supervised access centres, as envisioned by the Ministry of the Attorney General, provide a safe, 
neutral, child-focused setting for visits and exchanges between children and their non-custodial 
family members, which can include grandparents as well as parents. Supervised access provides 
integrity to orders of the court by providing a place for these visits and exchanges to take place, 
and it supplies, when requested, factual observation notes or reports to lawyers and the court to 
assist them in making orders regarding custody and access. Supervised access centres are not an 
assessment setting and they do not make recommendations regarding custody and access. They 
only provide factual observations and the setting for visits and exchanges to take place. The 
Ministry currently funds 15 centres on a transfer payment basis across the province of Ontario. 
In 1997 and 1998 they served 9,000 families and conducted 24,000 visits and exchanges. 
(Meeting #24) 

Two aspects of supervised access raised most often by witnesses were the types of cases appropriate for 
supervised access and the absence or inadequate capacity of supervised access programs across the country. A 
number of witnesses talked about how to handle supervised access and the exchange of the child between the 
parents in domestic violence cases or other cases where the safety of the child or the custodial parent may be at 
risk. 


Supervised access, especially supervision of the exchange of the child between parents, and the 
use of a neutral location for access should be mandatory in cases where there has been abuse of 
the custodial parent by the parent exercising access. ... The cost of supervision and the cost for 
the use of a suitable access location that meets the child's needs should be paid by the parent who 
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has abused the other spouse. These recommendations related to supervision have the additional 
benefit of protecting the spouse who has been the victim of abuse from being subjected to further 
threats, intimidation and abuse. (Elaine Teofilovici, YWCA, Meeting #8) 


Claire McNeil, of Dalhousie Legal Aid, told the Committee that although judges are ordering supervised 
access appropriately, there is no way to provide it, as there is no funding for a supervised access program in 
Halifax. In some cases, access may be supervised by family members or mutually agreed friends, but such 
supervisors are likely not appropriate where there are concerns about violence, substance abuse or other safety 
issues. Even in Ontario, where there are supervised access programs in most major centres, witnesses 
expressed concerns about inadequate resources, limited availability and the need to expand the program. 


Recommendations 


34. This Committee recommends that the federal, provincial and territorial governments 
work together to ensure the availability of supervised parenting programs to serve 
Canadians in every part of Canada. 


35. This Committee recommends that the Divorce Act be amended to make explicit 
provision for the granting of supervised parenting orders where necessary to ensure 
continuing contact between a parent and a child in situations of transition, or where 
there is clear evidence that the child requires protection. 


B. Interaction with the Child Protection System 


The Committee’s hearings demonstrated the complex interaction that can arise between private 
parenting disputes and the child protection system. Provincial and territorial child protection statutes govern 
cases where the state is called upon to intervene in families to safeguard the well-being of children. Each 
jurisdiction’s statute prescribes the conditions under which a child is deemed “in need of protection”’, thus 
justifying action by a child protection agency or children’s aid society. All statutes specify that the best 
interests of the child is the governing criterion for decisions. Another universal feature of child protection 
systems, as the Committee heard from witnesses, is the overwhelming caseloads of child protection workers 
because of insufficient resources. Child protection clearly calls for increased government attention and 
resources. 


When the Committee considered the interaction between child protection systems and parenting 
disputes, among the issues raised was how allegations of abuse of children by a parent are investigated. Such 
allegations are usually reported to a child protection agency, and the ensuing investigation generally has a 
direct impact on the parenting arrangements in place at the time the results are reported. A number of 
witnesses argued that false allegations of abuse can be made by one parent hoping to gain an unfair advantage 
over the other parent in a custody and access dispute. In such cases it is imperative that parent-child 
relationships be maintained through supervised parenting. Witnesses described the devastating impact of 
false allegations, maliciously made, on innocent parents; many witnesses reported having endured such 
experiences personally. The area of sexual abuse of children is extremely complex, and the problem of false 
allegations of abuse is discussed later in this chapter (see also Recommendation 35). 


. When a family is involved in both custody/access proceedings and an investigation or action by a 
children s aid society, the interaction between the two systems can be difficult, sometimes to the point that one 
interferes with the other. Given the prevalence of separation and divorce, it is inevitable that a significant 
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proportion of situations coming to the attention of child protection authorities will relate to children whose 
parents are separated, with or without parenting arrangements. 


Such jurisdictional difficulties must not obscure the presence of risk factors that would justify child 
protection action. The Committee hopes that mechanisms can be developed to ensure that children will not 
fall through the cracks, escaping the attention of child protection authorities and being denied positive 
interventions because they are the subject of parenting disputes. Establishing or expanding unified family 
courts — or courts of a similar nature — across Canada could contribute to resolving this problem, in that 
cases involving both parenting and child protection would be handled by the same court. 


In some cases child protection concerns arise in the course of a custody or access dispute and a child 
protection agency undertakes an investigation of the family. Occasionally this is conducted before or 
simultaneously with a custody and access assessment by a psychologist or social worker. As psychologist 
Rosalyn Golfman indicated to the Committee, the results of the agency’s investigation are not always made 
available to the assessor. 


Sometimes they'll let us review how they interviewed the child and sometimes they won’t, and 
we don’t know what it depends on. Often we have to get a subpoena from the court, which is a 
costly, lengthy process. So we'd also like to see some changes in that. If we’re doing a 
comprehensive evaluation, we should be able to review what the child has actually said. 
(Meeting #22, Winnipeg) 

Another key point is that parents who engage in protracted custody or access proceedings may be putting 
their children at risk, even to the point where the children are in need of protection. Witnesses who 
recommended amending provincial child protection law, including Heidi Polowin, Counsel to the 
Ottawa-Carleton Children’s Aid Society, advocated expanding the definition of “in need of protection” to 
include children whose parents are engaged in protracted disputes with respect to custody. This 
recommendation was also made to a coroner’s jury in the Kasonde case, an inquest into the death of two 
Ottawa children killed by their father, following an acrimonious custody and access dispute between the 
parents. ’9 


While the jury did not adopt that particular recommendation, it did recommend that the province of 
Ontario establish a bridging system between child welfare and child custody and access, to clarify the role of 
child protection agencies in situations like that of the Kasonde family. The jury also recommended that the 
grounds for finding a child in need of protection be expanded to include cases where the child is exposed to 
parental abuse, domestic violence, substance abuse, emotional abuse, or neglect that is likely to result in 
developmental delay or emotional or physical harm to the child. 


Recommendation 


36. This Committee recommends that the provincial and territorial governments require 
child protection agencies to provide disclosure of records of investigations to 
court-appointed assessors examining families who have been the subject of such 


investigations. 


C. Research 


Throughout the course of this study, the Committee repeatedly encountered the problem of inadequate 
or non-existent research on a variety of areas related to divorce, its impact on children, and other questions. 


75 Verdict of Coroner’s Jury, Inquest into the Deaths of Margret and Wilson Kasonde, Ottawa, April 22 — June 24, 1997, 
Dr. Bechard, Coroner for Ontario (unreported). 
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When some of Members of this Committee attended the May 1998 Conference of the Association of Family 
and Conciliation Courts in Washington, D.C., we were impressed that in many U.S. jurisdictions, research on 
many of these vital issues is being conducted and is widely available to guide policy makers, legislators, 
judges and parents. The contrast with the Canadian situation seemed stark to many of us. 


The Committee has identified the following specific areas that will require further study in the near 
future in Canada: 


e false allegations of abuse and neglect; 
® parental alienation; 
e _ the behaviours, patterns and dynamics of domestic violence; and 


e@ parental child abduction. 


Members of the Committee were impressed with the scope and potential usefulness of the National 
Longitudinal Study on Children and Youth, but felt that its data should be expanded and used to investigate a 
larger list of questions dealing with the impact of separation and divorce on children, including 


e the impact of continued contact with grandparents; 
@ the impact of losing contact with a parent; 


@ the well-being of children five or ten years after parenting arrangements are made, whether by consent or 
judicially imposed; and 


@ the impact on child well-being of an amicable settlement between the parents. 


D. Domestic Violence 


One of the most dangerous complicating factors in separation and divorce is domestic violence. This 
was among the most controversial topics presented at the Committee’s hearings, and one that Members find 
most troubling. Witnesses differed about the incidence and nature of such violence — about whether men are 
more often the perpetrators and women more often the victims, about the incidence of violence instigated by 
women, about the severity of domestic violence and its relevance to parenting/decisions. Several matters are 
clear, however. Children who witness violence between their parents are affected negatively. Where there is 
violence between the parents, the risk of escalation at the time of separation is high and poses real safety 
concerns for both parent and child. The presence or risk of violence is unarguably relevant to decisions about 


parenting arrangements. This is a problem that affects a minority of divorcing couples and unmarried 
separating couples. 


Dr. Donald Dutton, a research psychologist who testified before the Committee in Vancouver, has 
studied violence in intimate relationships for a decade or more. He reminded the Committee that research 
shows that the majority, 75%, of men are not violent in intimate relationships. Some of his research findings 
relate to people not concerned with the Divorce Act (such as common-law couples), but he did present the 
following conclusions about violence linked to parenting disputes: 


In terms of how this ties into issues around custody and divorce, I have from time to time served 
as an expert witness in custody matters, divorce matters, where there have been allegations of 
abuse. In my opinion, these cases really have to be taken on a case-by-case basis. 


a a a ee ee 


78 


Report of the Special Joint Committee on Child Custody and Access 


From looking at our research, the best model obviously is an intact family, but that’s assuming 
two non-abusive parents. If you don’t have that, if you have one abusive parent, then it seems to 
me that the child should then reside with the non-abusive parent. The issue then becomes 
whether the abusive parent’s abusiveness will be played out on the child or is specific to the 
relationship with the spouse. The research seems to indicate that both can happen. For that 
reason, again, I think one has to adopt a case-by-case approach to these matters. Trying to be 
formulaic in terms of gender issues etc., really just does not work. (Meeting #27, Vancouver) 


The controversies about domestic violence are many. There is debate about the definition of family 
violence, its extent, the usefulness of police assault statistics, the profiles of abusers and victims, and the 
validity of the key tools for measuring violence. While the focus is often on violence between the adult 
members of the family, there is also concern about abuse of children and elders. Custody and access law has 
always recognized the relevance of violence or other abuse of the child in decisions about custody and access. 
For a long time, however, violence between parents, such as one spouse physically assaulting the other, was 
assumed not to have a direct bearing on the parenting abilities of the assaultive spouse. It was not considered 
relevant, therefore, to custody and access decisions. With relatively recent mental health research establishing 
a clear link between spousal violence and child well-being, the courts have begun to recognize the relevance 
of such conduct for decisions about parenting. 


The Committee heard contradictory messages from a variety of witnesses, including academics, mental 
health professionals, men’s and women’s advocates, and others. Many argued that family violence is a 
gendered problem, in that most perpetrators are male and most victims female. Supporting this argument are 
family violence data from Statistics Canada, including the controversial 1993 Survey on Violence Against 
Women; police statistics, including those from specialized family violence courts in Winnipeg and Ontario; 
and administrative data from shelters for women who have been victims of wife assault. In contrast, a number 
of witnesses argued, on the basis of recent general population surveys, including work by U.S. sociologist 
Murray Strauss, followed up in Canada by sociologist Reena Sommer, that men and women commit roughly 
equal numbers of violent acts in relationships. ’° 


The evidence the Committee received reflected these competing schools of thought. For example, Jane 
Ursel, sociologist with the Winnipeg Family Violence Court, provided data on the caseload before that court: 


In the three-year time period that I have the data for you today, there were 5,674 cases of spousal 
abuse. The court indicates that 92% of the convicted offenders were male and 89% of the victims 
of those offences were female. ... 562 convictions [for child abuse] in the same time period; 89% 
of the accused were male and 76% of the victims were female, with the [remaining victims 
being] male and female children. In the case of elder abuse, 91% of the accused were male and 
81% of the victims were female. (Meeting #22, Winnipeg) 


The latest data from Statistics Canada, which are based on police statistics, show that in 1996, 11% of 
victims of domestic violence were male, while the large majority (89%) were female.’’ Men were also more 
likely than women to kill their spouses.’8 The strongest predictors of wife assault are the young age of the 
couple, living in a common-law relationship, chronic unemployment of the male partner, parties who 
witnessed abuse as children, and the presence of emotional abuse in the relationship. 


Witnesses from the shelter movement stressed the prevalence of abuse of women and the need to assure 
the safety of abused women and their children, particularly at the time of separation. 


76 The expression “general population” is used to indicate that the subjects of the study were not involved in the criminal justice 

system. Sommer’s data are derived from interviews with a random sample of 899 individuals, roughly half from each Sex. 
77 Statistics Canada, Family Violence in Canada: A Statistical Profile (Ottawa: Canadian Centre for Justice Statistics, 1998). 
78 Spousal murder is one statistical area unlikely to be affected by underreporting. 
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In woman abuse situations, the time of separation is particularly dangerous. As part of the 
abuser’s pattern of control and domination, their victims have usually been told for years that if 
they ever dare to leave, they, their children, or their families will be seriously hurt or killed. The 
resulting fear for women is well-founded. (Bina Ostoff, Counsellor Advocate, London Battered 
Women Advisory Centre, London Coordinating Committee to End Women Abuse, Meeting 
#14, Toronto) 


Most witnesses advocating appropriate responses to violence against women were not suggesting that 
all family violence is against women, or that men are never assaulted by their spouses. For example, Gary 
Austin of the London Family Court Clinic recognized the potential for men to be the victims of family 
violence, but he stressed that the problem of violence against women is more prevalent and serious, both in the 
nature of the violence and because women are more likely to be financially dependent on men. 


Extensive research across North America indicates that 90% of family violence is directed at 
women and children. We do not condone violence against men and recognize that there are a 
number of divorces in which women have been the perpetrators of emotional and psychological 
abuse on men. This form of violence may be under-reported and should lead to comparable 
remedies [to those] described in this paper if found to be valid. However, violence against 
women is still a major problem in marital relationships, with significantly more women facing 
death and serious injury, and with violence by men representing an overall pattern of control and 
domination in the relationship. (Meeting #18) 


Information about female violence is available in anecdotal form, as well as in the results of general 
population surveys using the Conflict Tactics Scale (CTS), developed by Murray Strauss.’? That scale was 
used in Statistics Canada’s 1993 Violence Against Women Survey, which was cited by a number of witnesses. 
They quoted its major finding that 29% of currently or formerly married women had experienced some form 
of domestic violence. Some Committee Members noted that the same 1993 study reported that the vast 
majority of women — 97% — had not experienced abuse the year before. The study reported that “Three 
percent of women were assaulted by their partner in the 12 months prior to the survey.”®? However, the 
Violence Against Women Survey has been criticized because it applied the CTS only to women and did not 
ask men about their experiences of violence perpetrated by women. Some Committee Members noted Dr. 
Murray Strauss’s concern about inadequate use of his methodology, the CTS, in the 1993 Statistics Canada 
survey, quoting Dr. Strauss as having noted the omission of questions about women assaulting men: 


That is what the Canadian National Survey of Violence Against Women did. They used the 
techniques which I developed, the Conflict Tactics Scale. But they left out the half of it which 
asks about violence by women, so they wouldn’t be left with politically embarrassing data. 
(Meeting #14, Toronto) 


Manitoba sociologist Reena Sommer told the Committee about her research focusing on perpetrators of 
spousal abuse in the general population. She emphasized that her data should not be confused or interchanged 
with data from the Family Violence Court or other police data. Her research includes types of abuse that might 
not appear in police statistics, such as emotional abuse. 


It tends not to be physical, but when it is, it also tends to be reciprocal, and it is not serious enough 
to require medical attention. That is why most of the people who report to the general population 
surveys do not show up in the crime statistics: they don’t seek help. (Meeting #22) 


719 Murray Strauss, “Measuring Intrafamily Conflict and Violence: The Conflict Tactics (CT) Scale”, Journal of Marriage and the 


Family 41 (1979), pp. 75-88. See also Murray Strauss and Richard Gelles, Physical Violence in American Families: Risk 
Factors and Adaptations to Violence in 8,145 Families (New Brunswick, N.J.: Transaction, 1990). 


80 Juristat, Statistics Canada, Wife Assault: The Findings of a National Survey, Vol. 14, No. 9 (March 1994), p. 4. 
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Including this expanded range of abusive conduct, which goes beyond that generally found in criminal courts 
and women’s shelters, Reena Sommer concludes: 


The results of my research have found there are no significant differences between the rates of 
abuse perpetrated by males and females. They’re basically equivalent. That’s not to say one is 
more injured or less injured than the other. I’m just saying there are as many men as there are 
women who perpetrate abuse against their partners. (Meeting #22) 


Jane Ursel offered this explanation for differences between data from the Family Violence Court and 
data provided by Reena Sommer: 


I think that where the difference might lie is that Dr. Sommer is dealing with conflict in a 
relationship. Studies have been done—I know this has been much discussed at this particular 
table in another city—such as the Canadian study on violence against women that was done in 
1993, where there was an attempt to measure degrees of violence. I would certainly agree that 
many couples, both members, may have difficulty resolving conflict and may choose strategies 
that are certainly [less than] optimal. But I believe that when we come to measuring the actual 
degree of physical harm, there is a difference in assaults of men against women. The magnitude 
of harm that can be caused typically is greater when it is a male assailant upon a female victim. 
(Meeting #22) 


This distinction between conflict in relationships and domestic violence of a criminal nature is likely the 
key to understanding the different patterns detected in the data cited. More empirical research would permit a 
better understanding of the problem of violence in relationships, but Members nevertheless underline their 
view that when violence in the home puts children at risk, action is called for, regardless of which parent is the 
aggressor. 


Violence against men clearly does occur. The Committee heard testimony from several male witnesses 
alleging abuse by a spouse. Lyn Barrett, of the Cumberland County Transition House Association, indicated 
that the transition house offers programs for men as well as women. In the last year, she stated, 110 women had 
sought help, while only 5 men had done so, 2 of whom were in same-sex relationships. She explained: 


We don’t ever see men who are suffering the same degree of violence that we see women 
suffering, and we never see the numbers. That isn’t to say that the numbers of men out there who 
have never come forward because they’re embarrassed or whatever don’t exist, but we also 
know that we only touch the tip of the iceberg for women. There’s this long history where women 
could not get help, and that’s what we are all here to recognize and support. (Meeting #30, 


Halifax) 


Because of the existence of violence against men, the Committee would not recommend that family law or 
divorce legislation employ a gender-specific definition of family violence. 


Having heard and considered carefully witnesses’ evidence on domestic violence, the Committee 
recognizes that there are compelling reasons for further research into family violence, its incidence, causes, 
potential preventive measures, and measures to reduce negative effects and protect family members. Some 
Committee Members noted that insufficient testimony had been presented to the Committee about the actual 
incidence and role of domestic violence in separation and divorce proceedings. For purposes of this study, 
however, the most important is research into the effects on children of witnessing violence. This evidence is 
less equivocal, and the Committee urges all governments to consider it carefully and ensure that the legislation 
requires that legal and mental health professionals participating in the development of parenting plans do so as 


well in relevant cases. 
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Reporting on the work of Peter Jaffe and others at the London Family Court Clinic, psychologist Gary 
Austin told the Committee that the vast majority of children living in households where there is domestic 
violence are aware of the violence and are affected negatively by it. There is a link between spousal abuse and 
child abuse, in that children who live with a violent parent are at greater than average risk of being the direct 
targets of abuse. Even when there is no direct abuse, witnessing a parent being abused is as harmful to the child 
as direct abuse.*! 


One of the most significant developments in recent years in the field of family violence is the 
recognition that children who witness or are exposed to domestic violence are affected in a 
variety of ways. In fact witnessing violence is a form of psychological or emotional abuse that 
can leave the same adjustment problems as the direct experience of physical or sexual abuse. 
(Meeting #18) 


Several witnesses, including Dr. Austin, recommended legislative action based on the literature 
establishing the harmful impact on children of witnessing domestic violence. Most of these witnesses 
advocated amendments to the Divorce Act and provincial family law to make domestic violence expressly 
relevant to custody/access decisions and a matter that must be considered by the judge. In addition, there 
should be a presumption that parents who have abused their spouses should not be considered for custody, 
joint custody, or liberal or unsupervised access. Gary Austin cited a model code developed by the U.S. 
National Council of Juvenile and Family Court Judges in 1994: 


In every proceeding where there is at issue a dispute as to the custody of a child, a determination 
by the court that domestic or family violence has occurred raises a rebuttable presumption that it 
is detrimental to the child and not in the best interest of the child to be placed in sole custody, joint 
legal custody, or joint physical custody with the perpetrator of the family violence. (Meeting 
#18) 


As Dr. Austin pointed out, “No gender is implied.” 


E. Parental Child Abduction 


Abduction of a child by a parent is frightening for both the child and the other parent. Where return of the 
child does not occur, the impact can be devastating. 


In 1988 the federal government established the RCMP Missing Children’s Registry. As described by 
Sgt. John Oliver, the Registry is “an internationally recognized law enforcement program devoted to the 
search and recovery of children.” (Meeting #24) The Registry handles approximately 60 new cases each 
month, a proportion of which are suspected abductions by parents. Sgt. Oliver stressed the danger to abducted 
children, reminding the Committee that even children in the care of a parent may be at grave risk. He argued 
that a crucial tool to deal with both international and domestic child abduction is a national registry of custody 


and access orders. This is one reason for the Committee’s recommendation for a registry of shared parenting 
orders (see Recommendation 20). 


Sections 282 and 283 of the Criminal Code are available to prosecute parents who abduct children 
within Canada in contravention of a custody order. However, there is no similar provision dealing with access 
orders. For the civil enforcement of custody or access orders, parents must rely on the provinces’ reciprocal 
enforcement legislation, and the process can be cumbersome, expensive and awkward for parents living far 


SI Peter Jaffe et al., Children of Battered Women (Newbury Park: Sage Publications, 1990). 
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from the province to which the abducting parent has fled with the child. Alex Weir, of Child Find Alberta. told 
the Committee that obtaining the return of a child abducted within Canada is more difficult that securing the 
return of a child taken to a Hague-signatory country; he recommended that the provinces adopt provisions 
similar to the Hague Convention to facilitate and expedite the return of children to the province from which 
they were abducted. The definition of and appropriate response to parental child abduction within Canada 
require further study. With the recommended transition to a shared parenting regime, the distinction between 
custody and access should be softened, and sections 282 and 283 of the Criminal Code may have to be 
modified accordingly. 


Gar Pardy, the official at Foreign Affairs and International Trade Canada responsible for helping 
families whose children have been abducted and removed from Canada, made a practical suggestion to 
facilitate the interprovincial return of abducted children: 


When warrants are issued, one thing we would encourage is police jurisdiction to make them 
national. In many instances, when a warrant is issued for somebody’s arrest they are very limited 
geographically. Sometimes it’s very frustrating, because you try to take the fact of a warrant and 
use it but it doesn’t necessarily have any application in a foreign jurisdiction. In a foreign 
jurisdiction they look at an arrest warrant and say, well, it’s only valid for the city of Mississauga. 
So it’s not very influential. (Meeting #24) 


Related to the problem of parental child abduction is the unilateral removal of a child from the family 
home by one parent. Such a move is not considered child abduction in the criminal sense if the parent left 
behind had no court-imposed custodial rights. In most provinces, current family law provides that such a 
move disrupts the statutory right of parents prior to separation to shared custodial rights in respect of their 
children. Nonetheless, unilateral moves of this nature by parents have not generally given rise to remedies in 
favour of the parent left behind, unless that parent has acted extremely quickly to secure the return of the child 
through the courts. In some cases, the fleeing parent has been able to rely on the ensuing period of sole care 
and control of the child as a basis for a sole custody order in his or her favour. The Committee is agreed that 
this practice, and any resulting litigation advantage, ought to be severely curtailed and discouraged. 


The problem of international child abduction was studied recently by the Sub-Committee on Human 
Rights and International Development of the House of Commons Standing Committee on Foreign Affairs and 
International Trade. That Committee’s report, /nternational Child Abduction: Issues for Reform responds to 
many of the issues raised by witnesses before this Committee. In November 1998, the Government's Response 
to the Fourth Report of the Standing Committee on Foreign Affairs and International Trade was released. In 
that report, all but three of the Sub-Committee’s recommendations were accepted. The Government 
Response provides the Sub-Committee with a detailed response to the recommendations they made, and was 
very helpful to this Committee as well. This Committee did not restrict its inquiry to international child 
abduction, however. 


International child abductions are dealt with mainly under the Hague Convention on the Civil Aspects of 
Child Abduction. This Convention sets out straightforward procedures for securing the return of a child 
abducted from one Hague-signatory country to another. The custody and access order of the original 
jurisdiction is enforced. Gar Pardy told the Committee that marital breakdown and close family ties in another 
country are two of the characteristics of cases in which he is involved. He discussed the operation of the Hague 
Convention and recommended that Canada initiate negotiations to revise the Convention to encourage more 
countries to sign on. Currently, abductions to non-Hague countries are virtually impossible to resolve, 
although officials are often able to secure the co-operation of the other country in providing information about 
the child’s location and well-being. 
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International Social Services Canada offers some assistance to abducted children and their families, 
even where the child is taken to a non-Hague country. Using a large international network, ISS social workers 
attempt to facilitate assessment of a child’s well-being in the new location, or mediation between the parents. 
The agency is present in approximately 120 countries. They also provide assistance in custody and access 
cases that cross international borders. 


The Sub-Committee on Human Rights and International Development made a number of 
recommendations related to passports and travel documents. They asked the Passport Office to review 
existing measures for processing passport applications for children and examine options to strengthen such 
measures. In the Government Response, it is pointed out that currently parents can apply either to have a 
separate passport issued to a child, or to have a child’s name added to the passport of either parent. If the 
parents have separated, only the custodial parent can apply for passport services for a child, and in all cases, 
the consent of both parents is required. The government indicates that it does not currently plan to require all 
applicants to obtain individual passports for their children: indeed, such a passport could make abduction 
easier, if an abducting parent were to obtain possession of it. 


Canada has indicated to the International Civil Aviation Organization (ICAO) that it is looking into 
technology that would allow a dependent child’s identifying information and photograph to be printed onto a 
parent’s passport. This type of measure could ensure that children being taken across international boundaries 
where passports are required are correctly identified. Such passport photographs, should they come to be 
required, should be updated more regularly than the five-year cycle required for adults, as children’s physical 
appearance changes more rapidly than that of adults. It is the Committee’s view that measures to improve the 
identification of children in passports should be pursued, and that the possibility of insisting on individual 
passports for all children should be considered further. 


Recommendations 


37. This Committee recommends that the attorneys general of Canada and the provinces, 
along with police forces and police organizations, ensure that all warrants in child 
abduction matters provide expressly that their application and enforcement are 
national. 


38. This Committee recommends that the Attorney General of Canada work to develop a 
co-ordinated national response to the problem of child abduction within Canada. 


39. This Committee recommends that the unilateral removal of a child from the family 
home without suitable arrangements for contact between the child and the other parent 
be recognized as contrary to the best interests of the child, except in an emergency. 


40. This Committee recommends that a parent who has unilaterally removed a child not be 
permitted to rely on the resulting period of sole care and control of the child, of 
whatever duration, as the basis for a sole parenting order. 


41. This Committee recommends that the federal government implement the 
recommendations of the Sub-Committee on Human Rights and International 
Development of the House of Commons Standing Committee on Foreign Affairs and 
International Trade entitled International Child Abduction: Issues for Reform. 


42. This Committee recommends that the Minister of Foreign Affairs and the Passport 
Office continue to examine ways to improve the identification of minor children in 


travel documents and consider further the advisability of requiring that all children be 
issued individual passports. 
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F. False Allegations of Abuse or Neglect 


At the last appeal, the judge apologized to me, saying ‘This poor father. What have we done to 
him?’ What did they do? What did this justice system do to me? I haven’t seen my children for 
now going on nine years... these false allegations do a lot of things to you. The hurt’s there. It’s 
like someone ripping your heart out. It will never go away, as some people have told you. You 
can make as many recommendations as you want, but the scars are here. They’re with me until 
the day I die. My kids? I have to ask friends what they look like. (Kim Cummins, Meeting #20, 
Calgary) 


Individual fathers relating their personal experiences and men’s groups from across Canada testified 
that a tactic used by some parents and their lawyers, in an effort to deny parenting time to the non-residential 
parent (usually the father), is false allegations of physical or sexual abuse or neglect. These witnesses testified 
that this is a major problem that not only leads to denial of parenting time but also contributes to estrangement 
and alienation between fathers and their children. In some cases this estrangement becomes permanent. 
Estrangement may be avoided by maintaining contact between parent and child through supervised parenting 
(see Recommendation 35). 


Several witnesses referred to the court decision in the case of Reverend Dorian Baxter, who appeared 
before this Committee in Toronto. The decision quoted the trial testimony of Barbara Chisholm, an 
experienced professional in the field of child abuse, who also appeared before the Committee in Toronto: 


Ms Chisholm indicated that the experience has been for some time that sexual assault allegations 
made by the mother against a father in custody disputes are prevalent nowadays and indeed have 


become what she called the “weapon of choice.”82 


In situations where allegations are made, the father faces the difficult if not impossible task of trying to 
disprove something that may not have happened. 


The problem is that it’s never disproven. It’s very difficult. That’s the Catch-22. It’s not provable, 
but it really stays on the record as something that happened. It’s like where there’s smoke, there’s 
fire, so something must be happening. (Dory Gospodaric, Second Spouses of Canada, Meeting 
#13, Toronto) 


This takes time and money, and the Committee heard many painful stories from fathers who had lost 
contact with their children for extended periods of time. In several cases, contact was never restored. 


Let me tell you the story of this necklace. Ten years ago I made a commitment to my daughter 
that on her twenty-first birthday I would give her a pearl necklace. About a month ago I went 
shopping for this necklace. The sales assistant inquired who it was for and what she liked to wear. 
I told it was for my daughter’s twenty-first birthday but I couldn’t tell her what she generally 
wore or how she liked to dress. After selecting the necklace, the sales assistant stated that it was 
very beautiful and that my daughter was very lucky, and that she was sure my daughter would 
like it very much. I just said, ‘I probably will never know. I haven't had any communication with 
her in over seven years.’ (Stan Gal, Meeting #1 3, Toronto) 
Witnesses, including individuals, lawyers and other professionals, identified several ways that false 
allegations can be introduced into the legal system when parents are in conflict over their children. 
Allegations of abuse or neglect are often made to a child protection agency, or they are introduced through 


82 B(D) v. The Children’s Aid Society of Durham, Ont. Ct. (Gen, Div.) unreported, court file No. 20962/87, March 23, 1994. 
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affidavits and pleadings submitted by the lawyer of the parent making the allegation. False allegations can 
also take the form of perjury in sworn written and oral testimony. 


In a submission to the Committee from Parents Helping Parents, a Winnipeg organization established by 
Louise Malenfant to help parents experiencing family law problems, she reported that there has been a 
problem with the over-validation of false allegations of sexual abuse arising in divorce cases in Manitoba. 


The problem of false allegations during divorce proceedings was extensive in Manitoba, as it 
was acknowledged by the CEO of the Child and Family Services in Manitoba that 25% of all 
investigations arose during divorce proceedings. In June of 1996, executive at Winnipeg CFS 
also admitted that only 15% of allegations made in divorce cases were likely true. (Meeting #22) 


Heidi Polowin, Director of Legal Services for the Children’s Aid Society (CAS) of Ottawa-Carleton 
gave the Committee the “rough statistic” that three of every five cases of alleged abuse the CAS investigates 
involve custody and access, and of those three, two are found to be unsubstantiated. Ms. Polowin noted that 
reports to the CAS are made by neighours, doctors, teachers, and other relatives, as well as parents, and she 
was careful to note that “unsubstantiated” does not necessarily mean that an allegation is false: it means that 
the CAS was unable to verify the claim for any one of a variety of reasons. 


I wouldn’t want to suggest that when we say two out of the three allegations are not 
substantiated, we’re saying they’re false allegations. We’re saying that we can’t substantiate the 
allegations. They are two different things. I think that when you use the words “false 
allegations”, there’s an intentional element there. And that isn’t always there. Sometimes the 
allegations just cannot be substantiated by us. (Meeting #24) 


Following on Ms. Polowin’s point that not all unsubstantiated allegations are false, the mental health literature 
contains many articles providing conflicting data about rates of false allegations in cases reported to child 
welfare and protection agencies. 


The complexity of investigating and proving allegations of child sexual abuse was alluded to by Rosalyn 
Golfman, a psychologist who testified on behalf of a group of psychologists and social workers who do private 
custody/access assessments and specialize in cases involving allegations of child sexual abuse. 


With regard to allegations of sexual abuse, particularly in young children under the age of five, 
we have found a relatively small but significant number of false allegations of sexual abuse 
following the dissolution of a relationship. False allegations may occur in highly conflictual 
separating couples. It is our collective experience that parents and children may misinterpret or 
may have distorted or misinformed perceptions of the child’s relationship to the ex-partner. 
Young children are highly susceptible to false memories and inaccurate reporting when they are 
asked repeated questions and when they are retelling the story many times, when they’re asked 
leading questions. Also, one parent’s anxiety regarding the abuse may subtly affect the child’s 
accurate reporting abilities. That’s the most significant point, really. It’s quite subtle. Parents 
may observe behaviours in their children that could indicate sexual abuse, but frequently these 
same behaviours could also be explained by the aspects of a conflictual relationship or the 


trauma of separation. Often these resemble post-traumatic stress disorder. (Meeting #22, 
Winnipeg) 


Some of the debate focuses on the question of children’s ability and tendency to lie about such serious 
matters. For a long time, many practitioners argued that children were incapable of lying in these situations, or 
at least that it was unlikely that they would lie about abuse. Therefore, any comment suggesting that abuse had 
occurred could be seen as sufficient reason to justify reporting suspected abuse. 
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In 1984, Berliner and Barbieri reported that “there is little or no evidence indicating that children’s 
reports are unreliable, and none at all to support fear that children often make false accusations of sexual 
assault or misunderstand innocent behavior by adults.”’83 In another study, Dziech and Schudson concluded: 
“Children do not commonly make false claims of being sexually abused. Underreporting and denial are far 


more Soa Ds The adult notion that children lie about sexual abuse is illogical to those who have studied 
them.” 


More recently, however, other studies have concluded that children may say whatever is expected of 
them by people they love, especially when asked repeatedly to talk about a difficult problem. Ceci and Bruck 
wrote in 1993, “children can be led to make false or inaccurate reports about very crucial, personally 
experienced, central events.”’8> The factors that might influence children’s reporting of difficult experiences 
are complex, contributing to the inherent difficulty of investigating reported child abuse, especially sexual 
abuse. 


In a comprehensive review of research studies investigating the frequency of allegations of sexual 
abuse, Judith Adams reported: “The context in which the allegations arose appears to be critical. Call (1994) 
reviewed 7 studies of the rate of allegations of sexual abuse arising in divorce cases and found that the rates 
ranged from 15% to 79%. Ceci and Bruck (1995) cite several studies of allegations of sexual abuse arising in 
divorce cases, in which rates fall conservatively in the range of from 23% to 35%.’8® Allegations made by 
children are often made to custodial parents, who are responsible for determining whether to report the matter, 
ask that it be investigated, or otherwise intervene to protect the child. Not surprisingly, this area becomes even 
more difficult during separation or divorce proceedings. 


In a 1994 article about alleged child sexual abuse in custody and access disputes, lawyer Lise Helene 
Zarb reported that child sexual abuse is pervasive in Canadian society, while its exact extent is unknown.37 
She discussed the disadvantages to the parent who makes a false allegation of abuse, including potential 
liability for failing to protect the child and the risk of jeopardizing custodial rights if found to be an “unfriendly 
parent”, in addition to extra hassle and legal expense. Problems for the courts are also serious, Zarb concluded, 
in that there are no guidelines for judges assessing such allegations or legislative guidance about the amount or 
type of access that should be given. 


In a paper submitted to the Committee in June 1998, Professor Nick Bala reviewed the difficulties 
inherent in researching false allegations of abuse.88 The proportion of abuse allegations that are false varies 
over time and is exceedingly difficult to quantify in a useful way. As Professor Bala points out, a common 
defence of genuinely abusive men is to dismiss their partners’ allegations as deliberate fabrications, or to 
attribute children’s expressed fears about access visits to their mothers’ alienating behaviour. Most important, 
the societal problem of male abusers denying abuse is more serious than the problem of women exaggerating 
or falsifying claims of abuse. Each case must be dealt with on its own facts, and judges will often be assisted by 
expert evidence to distinguish between false allegations and those with some foundation. 


83 L. Berliner and M.K. Barbieri, “Testimony of the Child Victim of Sexual Assault” , Journal of Social Studies, Vol. 40 (1984), 


pp. 125-137. : : 
84 BW. Dzietch and C.B. Schudson, On Trial: America’s Courts and their Treatment of Sexually Abused Children (Boston; 


Beacon Publishers, 1989). on . 
85 §_ J. Ceci and M. Bruck, “The Suggestibility of the Child Witness: A Historical Review and Synthesis”, Psychological Bulletin, 


Vol. 113 (1993), pp. 403-429. sh date MB ace ‘ 
86 Judith K. Adams, “Investigation and Interviews in Cases of Alleged Child Sexual Abuse: A Look at the Scientific Evidence”, 


Issues in Child Abuse Allegations, Vol. 8, No. 3/4 (1989), p. 136. Pare 
87 Lise Helene Zarb, “Allegations of Childhood Sexual Abuse in Custody and Access Disputes: What Care is in the Best Interests 


of the Child?”, Canadian Journal of Family Law, Vol. 12, No. 1 (1994), p. 92. 
88 Nicholas Bala, “Spousal Abuse in Custody and Access Disputes: A Differentiated Approach”, 3 June 1998, paper submitted to 


the Special Joint Committee on Child Custody and Access. 
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Whatever the actual number, false allegations cause grief and pain for the accused parent. The 
Committee heard testimony from many fathers who had been the subject of accusations that were not 
substantiated and who had been ruined financially, socially, and emotionally. 


These false allegations place all the onus on the accused, whose life instantly becomes destroyed 
psychologically, economically and socially, and creates an immediate severance of the accused 
parent from further contact with their children, and that was the purpose of the false allegation in 
the first place. It allows the game to be played and the game is very effective. I want again to play 
a positive part in the lives of our children. One false allegation has destroyed that possibility and 
I’m not hopeful that I’ll be re-united with our children. (Larry Shaak, Meeting #21, Regina) 


Other fathers who testified added their own observations about the painful consequences of false 
allegations made deliberately or maliciously by their former spouses. Tony McIntyre, of Men Supporting 
Men Inc., described his experiences helping such men in British Columbia. 


We have heard accounts of men who feel helpless in the face of unproven allegations made 
against them. It appears that the simple fact these allegations are made by a woman against a man 
is enough for social service workers and legal professionals to give the benefit of the doubt to the 
woman and act against the man as if the allegations were already proven. This kind of frustration 
coming on the heels of grief and loss of close relationships and the pain of being separated from 
children often leads to the rapid unravelling of many areas of a man’s life. They cannot function 
properly at work and so may lose their jobs. Without money they lose much of their ability to 
access the legal system. They then approach the agencies as a last resort, agencies designed to 
help people in this predicament, only to be met with closed doors and cold shoulders. ... There is 
no greater violence to a decent person’s character than false allegations of sex abuse against 
children. Consequences for the individual can be devastating while they set out to prove their 
innocence. (Meeting #19, Vancouver) 


Witnesses who raised the problem of malicious allegations of abuse suggested that the current system of 
investigating such complaints is inadequate and adds to the severity of the problem. These witnesses were 
concerned that in some extreme situations, some parents might be counselled by lawyers or other 
professionals to make a false allegation as a way of promoting their case for restrictions on the other parent. 


My position is that assessments are being used to deprive children of meaningful relationships 
with both parents. They’re being misused. They’re being informed by a political attitude that 
sees a woman’s word as much stronger than a man’s; that on the basis of an accusation a man 
cannot clear himself. It doesn’t matter if he passes a psychological assessment, a lie detector test, 
or even a penile measure for child abuse. He could still be on a child abuse register and prevented 
from seeing his children, except under the most rigorously supervised conditions, when he has 
done nothing wrong. I’m well aware that abuse exists. In 15 years of consulting with the 
Children’s Aid Society, I know that children are abused sexually, physically, emotionally. That’s 
why I feel it is so important not to give credence to false allegations, especially when children’s 
lives and futures are at stake. (Marty McKay, Clinical Psychologist, Meeting #13, Toronto) 


Other witnesses suggested creating a criminal offence of making intentional false allegations of child 


abuse. Reverend Dorian Baxter, of the National Association for Public and Private Accountability, offered the 
following recommendation: 


[Because of the devastating personal and financial repercussions for the falsely accused] I think 
there needs to be some way of checking and balancing what the present social services have to 
offer. I see that as being a civilian child protection or welfare review board made up of well-to-do 
people, professional people, who are well respected and are prepared to give of their time to 
determine whether this has any merit. (Meeting #14, Toronto) 
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Unwarranted allegations by one parent against another must be discouraged. At the same time however, 
many Committee Members were concerned that any changes introduced to discourage false allegations must 
not limit, interfere with or restrict the voicing of legitimate concerns for a child’s safety, even if they were 
subsequently shown to be unsubstantiated. Members of this Committee hope that reducing conflict in divorce 
will reduce the incidence of intentional false allegations. Among the most promising mechanisms for 
reducing conflict is parenting education during the divorce process. Such programs offer parents concrete 
skills for use in post-separation negotiations about the children and ensure that all are fully informed about the 
harm caused by unwarranted allegation of abuse. 


While the Committee is convinced that the safety of children must be the principal consideration, 
Members believe that a legal remedy should also be available to deal with false allegations of abuse. Some 
members also suggested that the incidence of false allegations in custody/access conflicts warrants a thorough 
exploration of how affidavits are taken in family law, how pleadings are made, and how solicitor-client 
privilege may let counselling to make false allegations go undetected. 


A number of governments in the United States have enacted legal prohibitions on the false reporting of 
child abuse or neglect. Statutes in 22 states and the District of Columbia set out penalties for false reports, 
usually false reports made “knowingly” or “willfully”.8? Penalties take the form of fines or imprisonment in 
most cases. Similar penalties can be imposed in all states on those who knowingly or intentionally fail to 
report suspected child abuse or neglect. 


G. Action on Perjury in Civil Courts 


In describing their personal custody and access experiences, a number of witnesses alleged that the other 
party to their dispute had either sworn a false affidavit or been untruthful in giving evidence. Family law 
disputes, particularly those related to custody and access, tend to turn on the credibility of the parties, who are 
often the key witnesses. Even the most truthful parties have their own unique perception of events during and 
after a marriage. Judges often have a difficult time sorting out which version of events to accept, especially if 
all the evidence is in the form of affidavits. Often judges will be unable or unwilling to make precise 
determinations about which party is telling the truth about each and every matter raised, but will draw general 
conclusions about which evidence is preferred. 


Witnesses stressed the damage inflicted on already strained family relationships in cases where the 
parties’ evidence contains inflammatory untruths about each other. To the extent that there is a public 
perception that lying in family law matters is accepted, or at least not challenged, there is damage to the 
credibility and reputation of the family law system and the courts. Deborah Powell, representing Fathers Are 
Capable Too, cited a speech by Justice Mary Lou Benotto on ethics and family law, in which she referred to a 
comment in the first report of the Ontario Civil Justice Review, to the effect that 


the single greatest complaint about lawyers by members of the public was with respect to the 
damage to family relationships caused by the allegations in these affidavits — where, it is 
widely acknowledged, perjury is rampant and, moreover, goes unpunished. (Meeting #7) 


Indeed, there may be family law cases in which false testimony should be challenged. The Committee 
recognizes that knowingly making a false statement under oath or by affidavit is an indictable offence under 


89 National Clearinghouse on Child Abuse and Neglect Information, “Reporting Penalties”, Statutes at Glance Fact Sheet, p. |. 
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the Criminal Code.2° The elements of the offence include the falseness of the statement, that the accused 
person knew it was false, and that the accused person intended to mislead. These elements demonstrate that 
only very deliberate, clear falsehoods are susceptible to challenge using the Criminal Code offence of perjury. 
One party’s perception of dishonesty will not always justify a finding of perjury, however. Indeed, differing 
versions of events are the rule, not the exception, in family law, given the nature of the proceedings, the degree 
of acrimony between the parties, and the fact that most incidents were observed only by the parties to the 
action. 


In addition to the Criminal Code offence of perjury, two other Code provisions have potential 
application to false allegations of abuse or neglect. These are the sections dealing with public mischief and 
obstruction of justice. Section 140 of the Code provides that the offence of public mischief is committed when 
someone causes a police officer to initiate or continue an investigation by making a false statement accusing 
another person of committing an offence. Section 139 makes it an offence to attempt wilfully to obstruct 
justice in any manner. 


Both offences might have application to deliberate false allegations of abuse or neglect, as might 
sections 131 and 132 dealing with perjury. In the Committee’s view, the efficacy of these provisions in dealing 
with false allegations should be studied by the Minister of Justice. This examination should determine 
whether the three current provisions are sufficient to deal with the problem of false allegations of abuse or 
neglect, whether their effectiveness might be enhanced by adopting a new charging policy, or whether a new, 
more specific provision is required. 


Recommendation 


43. This Committee recommends that, to deal with intentional false accusations of abuse or 
neglect, the federal government assess the adequacy of the Criminal Code in dealing 
with false statements in family law matters and develop policies to promote action on 
clear cases of mischief, obstruction of justice or perjury. 


H. Parental Estrangement and Parental Alienation 


A number of witnesses testified about how they became estranged from their children after divorce. 
Most of these situations were described by fathers, but some grandparents and a few mothers gave details 
about how a relationship with a child had been interfered with in the course of a dispute between the parents 
after divorce. One young woman from Vancouver told the Committee a wrenching story about how she and 
her brother had become estranged from their mother after their father removed them from her care. This young 
adult described how negative stories about her mother were told over and over again until she and her brother 
began to believe them. 


In some of the situations, one parent made false allegations to police, child protection agencies, or the 
courts as a way to keep the other parent from having time with a child. In other situations, one parent poisoned 
the child’s mind against the other parent by implying that the other parent was dangerous. In such cases, the 
child often becomes distrustful of the other parent and asks that time with that parent be restricted or even that 


all contact cease. Members of the Committee were struck by the pain created by these situations for both the 
child and the estranged parent. 


90 Sections 131 and 132. 
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Other witnesses who described estrangement from their children suggested that they were struggling 
against parental alienation syndrome. These witnesses referred the Committee to research by a US. child 
psychiatrist, Dr. Richard Gardner, who defines parental alienation syndrome as a pattern in which one parent, 
deliberately or otherwise, alienates the children from the other parent. Some witnesses referred to this as a 
psychological syndrome; others called it a symptom or disorder. 


Mental health professionals have used the term parental alienation for many years, but it was Dr. Richard 
Gardner who brought the term to public attention and proposed that it be considered a syndrome. In his book, 
The Parental Alienation Syndrome, Gardner defines parental alienation as “a relationship disturbance in 
which the children are not merely systematically and consciously brainwashed, but are also subconsciously 
and unconsciously programmed by one parent against the other.’?! Gardner claimed further that this 
syndrome occurs to some degree in 90% of custody conflicts.92 


This statistic, in particular, has resulted in a great deal of debate in the legal and mental health 
communities. Few question that parents may attempt to alienate their children from the other parent, but many 
professionals doubt that it occurs as aften as Gardner suggests. Other critics believe that Gardner’s work is 
being used to argue that any child who wishes to sever a relationship with a non-residential parent, or at least 
reduce contact time, must have been alienated deliberately by the custodial parent. These critics argue that 
there may be other valid explanations for the estrangement of a child from a parent that could be obscured by 
misapplying Gardner’s theories. 


As Peter Jaffe and Robert Geffner caution, professional recognition of a ‘parental alienation syndrome’ 
could prevent the evaluation of each case on its own merits, obscuring the real problem between a parent and 
child, possibly to the detriment of the child.?> This is particularly worrisome in the light of research 
demonstrating that 


Many judges, police officers, social workers and mental health professionals who do not have 
much specific training in the area of domestic violence and child maltreatment are more likely 
than those with such training to believe that many false allegations of sexual abuse are made in 
divorce cases.?* 


If a child discloses abuse by the non-residential parent, the parent who acts on this information risks being 
seen as raising the allegation in an attempt to alienate the child from the other parent. Jaffe and Geffner point 
out that Richard Gardner raised this same caution himself: 


Even Gardner (1996), who coined the term parental alienation syndrome, has raised concerns 
about the abuse of this diagnosis and the danger of professionals being premature in their 


91 Richard A. Gardner, The Parental Alienation Syndrome: A Guide for Mental Health and Legal Professionals (Cresskill, N.J.: 
Creative Therapeutics, 1992). THE, Letters 

92 Many of the other criticisms focus on Gardner’s claims about frequency and his research and qualifications. Cherie Wood 
summarized these concerns: “Gardner is self-published. This means that he has based his ideas solely on clinical impressions 
from his own cases and has not had his work reviewed by independent professional peers...Gardner’s statistics do not match 
those found in national studies.” (Cherie L. Wood, “The Parental Alienation Syndrome: A Dangerous Area of Reliability”, 
Loyola of Los Angeles Law Review, Spring 1994.) hs, 

93 Peter G. Jaffe and Robert Geffner, “Child Custody Disputes and Domestic Violence: Critical Issues for Mental Health, Social 
Service, and Legal Professionals”, 1998, pp. 380-381. . . 

94 MLD. Everson, B.W. Boat, S. Bourg, and K.R. Robertson, “Beliefs among Professionals about Rates of False Allegations of 
Child Sexual Abuse”, Journal of Interpersonal Violence, Vol. 11, pp. 541-553, cited in ibid., p. 380. 
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assessment and custody plans.?° 


There is a link between the issues of false allegations of abuse and parental alienation. Some argue that 
false allegations against a non-residential parent indicate that the other parent is engaging in parental 
alienation. The incidence of false allegations made willfully in the context of custody and access conflicts is 
widely disputed. Many witnesses testified that it was a common occurrence. The social science literature 
largely fails to support that contention. Thoennes and Tjaden investigated 9,000 divorce cases and found that 
less than 2% involved allegations of abuse. Interestingly, this study also showed that of these allegations, 48% 
were brought by mothers against fathers, 30% were brought by fathers against mothers and their new partners, 
and 22% were brought by third parties against mothers or fathers.%© 


Witnesses argued that false allegations of abuse are a symptom of high-conflict divorces, but it is not 
clear from the literature that such allegations are made more frequently in the context of custody and access 
disputes than at other times. Jon Conte wrote in 1992: “As of the writing of this article, | am not aware of a 
single empirical study that has documented that in fact false cases of sexual abuse are more likely to arise in 
divorce/custody cases.”?/ 


As a result of criticism of his research and the possible over-application of parental alienation syndrome 
in the United States, Dr. Gardner published an Addendum to his book in 1996. 


I have seen reports of mental health professionals dealing with mild and moderate cases of PAS 
as if they were severe, injudiciously and erroneously, then transferring custody to the father, and 
even putting the mother in jail whose levels of indoctrination are minimal and might even be 
reversed once they had the reassurance that they would remain the primary custodial parent. I 
have seen cases in which the courts and mental health professionals have assessed PAS on the 
basis of the mother’s indoctrination, and not the degree to which the programming process has 
been successful in the child. In such cases the children may have exhibited only mild PAS 
manifestations, but the mother was treated as if the children were in the severe category and 
therefore deprived of custody.?8 


In addition to the personal stories of fathers, the Committee heard testimony from two Canadian 
researchers on the subject of parental alienation. Professor Glenn Cartwright of McGill University argued that 
Dr. Gardner’s statistics provide an accurate picture of what happens in many divorced families. 


Parental alienation syndrome is extremely serious, and I’m using very strong language here. It’s 
nothing less that the symbolic killing of the non-custodial parent in the life of the child. It not 
only kills the non-custodial parent; it kills the grandparents and the aunts, the uncles, the friends 
and so on. One half of the child’s family disappears from view and the child is not able to grieve 
that loss. (Glenn Cartwright, McGill University, Meeting #16, Montréal) 


Pamela Stuart-Mills, of the Parental Alienation Information Network, referred to children who are 
alienated from a parent as “children of the lie”, because they are prevented from understanding the real reason 
for the excluded parent’s absence from their lives. Ms. Stuart-Mills also pointed out that parental alienation 
does not happen only to fathers. 


25% Ibid», pi 380; 


Nancy Thoennes and Patricia Tjaden, “The Extent, Nature and Validity of Sexual Abuse Allegations in Custody/Visitation 
Disputes” Journal of Child Abuse and Neglect, Vol. 14 (1990), pp. 152-153. 


Jon R. Conte, “Has This Child been Sexually Abused? Dilemmas for the Mental Health Professional Who Seeks the Answer”, 
Criminal and Justice Behavior, Vol. 54 (1992) , p. 62. 


Richard A. Gardner, Addendum III: Recommendations for Dealing with Parents Who Induce a Parental Alienation Syndrome in 
their Children (Cresskill, N.J.: Creative Therapeutics, November 1996). 
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I would also remind you that everything you hear from the men’s groups applies to women too, 
except that the women are too ashamed of the rejection and the separation from their children 
that many of them are afraid to come forward because of the social stigma attached. We have 
such an apple pie picture of motherhood that many women have failed to come forward and have 
failed to contest their rights before the courts simply because of the social stigma. (Pamela 
Stuart-Mills, Parental Alienation Information Network, Meeting #16, Montréal) 


Members of this Committee took the evidence about parental alienation very seriously but are also 
conscious of concerns about the preliminary state of research on this problem. The main recommendations 
advanced by witnesses would encourage more research, more education about the dangers of parental 
behaviour that could cause alienation, and training for professionals working with separating and divorced 
families. 


Recommendation 


44. This Committee recommends that the federal government work with the provinces and 
territories to encourage child welfare agencies to track investigations of allegations of 
abuse made in the context of parenting disputes, in order to provide a statistical basis 
for a better understanding of this problem. 
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CHAPTER 6: Aboriginal Concerns 
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The Parliament of Canada has authority under section 91(24) of the Constitution Act, 1867 to legislate in 
relation to “Indians, and Lands reserved for the Indians”. This power has been exercised in the passage of the 
Indian Act, which sets out a complex system for registering Indians, administering their lands and regulating 
their lives. Since its passage, there has been a distinction in terms of the legal regime, and the benefits provided 
under it, between “status” and “non-status” Indians. From 1955 to 1985, for example, a registered (or “status”’) 
Indian woman who married a non-registered or non-Indian man forfeited her status, as well as that of any 
children she had, under the /ndian Act. Such provisions do not affect Inuit, Métis people, or “non-status” 
Indian people. 


Aboriginal organizations have worked for many years to make Canadians aware of the social and health 
problems affecting Aboriginal people, whether or not they live on reserves. Housing continues to be 
inadequate for many, and most reserves have insufficient housing availability. Many rural and remote reserves 
lack running water, sewage and indoor plumbing, and there is a high rate of fires. The health situation of status 
Indians is startlingly poor, with Indian children facing a much shorter life expectancy than the general 
population. Labour force participation is very low in many areas, and Aboriginal persons are three times more 
likely than non-Aboriginals to spend time in federal penitentiaries.?? 


In her appearance before the Committee, Ethel Blondin-Andrew, Secretary of State for Children and 
Youth, made clear that it is partly their predominance in Aboriginal communities that makes children such a 
precious responsibility for Aboriginal peoples. 


Aboriginal children make up a larger proportion of their communities. About 40% of Aboriginal 
children are under 15, compared with 20% of non-Aboriginal Canadians. This is from the 1994 
census. The Canadian Institute of Child Health has noted that while the bulk of Canadian 
population is aging into retirement years, the majority of Aboriginal population is aging into 
reproductive years. Furthermore, Aboriginal women are having more children and at a younger 
age than non-Aboriginal women. (The Honourable Ethel Blondin-Andrew (Secretary of State 
(Children and Youth)), Meeting #45) 


Ms. Blondin-Andrew also referred to cultural traditions that place children in the centre of very close 
extended family structures. In addition to pointing out the importance of children to these communities, the 
Secretary of State expressed her concern about the lack of statistical information about the well-being of 
Aboriginal children, particularly those affected by parental separation or divorce. The Committee 
appreciated this input, and suggests that the problems faced by Aboriginal children affected by family 
disruption could be studied by the Standing Senate Committee on Aboriginal Peoples as part of its study on 
Aboriginal governance. 


There is no federal law that addresses the relationship between status Indians and most aspects of the 
general law, such as family law. Therefore, Aboriginal people, including status Indians, are governed by the 
Divorce Act when they seek divorce and corollary relief, and by provincial family law for other matters such as 
division of property. Provincial matrimonial property law may determine the rights of ownership and 
possession of the moveable property of Indian persons living on reserves, but provincial laws cannot affect 


99 Bradford W. Morse, ed., Aboriginal Peoples and the Law: Indian, Métis and Inuit Rights in Canada (Ottawa: Carleton 
University Press, 1991), p. 6. 
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ownership or possession of reserve land. 100 Courts are unable to apply provincial laws to order partition and 
sale of reserve lands. However, a court can make an order for compensation for the purpose of adjusting the 
division of family assets between the spouses. !0! 


Provincial child welfare laws also apply to Indian people living on reserves. Child protection matters are 
dealt with under provincial law, although a number of jurisdictions have developed separate child protection 
agencies to serve their Aboriginal populations. Aboriginal children have been over-represented in the child 
welfare system. There is the potential for controversy when the interest of the Aboriginal community in 
exposing the child to Aboriginal culture is in conflict with the provincial child protection agency’s concerns 
about the other needs of the child. 


The 1996 report of the Royal Commission on Aboriginal Peoples highlights the assertion of control over 
child welfare by the Spallumcheen First Nation Community near Vernon, British Columbia. Chief Wayne 
Christian, who himself had been in foster care, was moved to action following the suicide of his brother, who 
had tried unsuccessfully to become reintegrated into the community after a period in foster care. Chief 
Christian led his community in passing a child welfare by-law in 1980 under the authority of the Indian Act. 
The federal government was persuaded to refrain from overturning it, and the government of British 
Columbia agreed to co-operate, under pressure from the Aboriginal community. Spallumcheen remains the 
only First Nation community to have achieved this degree of autonomy in child welfare administration. !92 


Adoption is another area of concern for Aboriginal people, because provincial adoption laws may 
conflict with cultural traditions around adoption, particularly among Inuit. Case law has held that Indian 
customary laws or provincial laws may apply to the adoption of Indian or non-Indian children by Indian 
parents. An adoption of an Indian child by Indian parents does not affect the original band membership of the 
child, unless a band membership code alters this basic rule. There is also case law permitting adoption in 
accordance with Inuit custom. !% 


In addition to child protection matters and family violence, the Royal Commission’s recommendations 
related to children and families included the following: that governments acknowledge that the field of family 
law is generally a core area of Aboriginal self-governing jurisdiction, in which Aboriginal nations can 
undertake self-starting initiatives without prior federal, provincial or territorial agreements; that governments 
acknowledge the validity of Aboriginal customary law in areas of family law, such as marriage, divorce, child 
custody and adoption, and amend their legislation accordingly; and that governments engage in consultations 
with Aboriginal nations or organizations regarding other problems related to family law. 


The Committee heard from several witnesses in its travels across Canada who raised concerns related to 
Aboriginal peoples. Also represented were the Métis National Council of Women, Pauktuutit (the Inuit 
Women’s Association), the Native Women’s Association of Canada, the Assembly of First Nations, and the 
Métis National Council. These witnesses, from diverse communities and representing the perspectives of 
both men and women, raised a number of important and complex issues. They stressed to Members the 
inapplicability of many features of the custody and access decision-making system — and the inaccessibility 
of many of the supports society offers to those experiencing separation and divorce — to those living in rural, 
impoverished or remote locations, such as the far north. This is especially so if their language is neither 
English nor French. Standards and criteria that may be appropriate for families who are part of the majority 
population in urban communities may not be so for members of such isolated communities. 


Jack Woodward, Native Law (Toronto: Carswell, 1996), jo 12). 
George v. George (1992), [1993] 2 C.N.L.R. 112 (B.C.S.C.). 


Royal Commission on Aboriginal Peoples, Report, Vol. 3 (1996), available on-line at http://www. indigenous.be.ca/rcap/ 
rcapengv3/ch1 &2-vol3.doc. 
103 Woodward, pp. 348-349. 
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The impact of poverty on people in strained circumstances brings additional complexity. In addition, 
often the most difficult cases relate to mixed Aboriginal and non-Aboriginal couples, where intercultural 
conflict may be added to the conflict experienced by any separating couple. Resolving these multiple issues 
requires study beyond that undertaken by this Committee. There is also an urgent need for a broader 
consultation on these issues than the Committee was able to offer. 7 


In the evidence from Aboriginal organizations and individuals, several interesting themes emerged and 
were often enlightening for Members in a broader sense. For example, a number of witnesses proposed a 
round table or “sentencing-circle” model of decision making, akin to traditional Aboriginal models, whereby 
elders, grandmothers, parents and other interested parties could come together to make decisions about 
parenting arrangements.!°4 As Marilyn Buffalo, of the Native Women’s Association of Canada 
recommended: 


We are advocating sentencing circles for our people. I would say that the same would apply in the 
case of family law. Some sanity has to be brought into it and the only place you will find sanity is 
in spirituality. The elders should take the lead. If you call the elders first, you will not have 
problems. The grandmother should also have a say in that circle. (Meeting #37) 


The critical importance of children and extended families was stressed by Art Dedam of the Assembly of 
First Nations: 


First Nations’ families and communities have since time immemorial placed the well-being of 
the child as their focus. The child, in any matter before the community, is respected. The child is 
held as sacred and as one that holds our future. A child’s welfare was inherent in the life of First 
Nation communities. The assistance of family and/or community members in taking care of a 
child was common, and still is today. The extended family was available as a support system for 
the raising of children, and still is today. The extended family remains a strong reality in First 
Nation communities. (Meeting #37) 


There was support for more research into the specific family-law related needs of Aboriginal 
communities. There was also support for the concept that the best interests of the child should be the 
paramount consideration in decisions about parenting arrangements and that resources for families should 
include counselling, mediation and other therapeutic interventions as needed. Training for professionals and 
judicial education should include issues related to the lives and needs of Aboriginal persons, especially as 
geographically appropriate. The importance of legal aid availability, the need for child advocates, and 
consideration of grandparents’ roles were also raised. 


Consideration of all of these issues will require further study and consultation and will ultimately be to 
the benefit of all Canadians. 


Recommendations 


45. This Committee recommends that the federal government engage in further 
consultation with Aboriginal organizations and communities across Canada about 
issues related to shared parenting that are particular to those communities, with a view 
to developing a clear plan of action to be implemented in a timely way. 


104 Sentencing circles are already used in some criminal law cases. 
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46. This Committee recommends that the federal government include as the basis for such 
consultations the family law-related recommendations of the Royal Commission on 
Aboriginal Peoples and work toward their implementation as appropriate. 
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CHAPTER 7: Sexual Orientation, Religious and 
Ethno-Cultural Minorities, and Canadians Living Abroad 
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The first five chapters of this report were directed to, and written in contemplation of, the so-called 
“general population” of divorcing couples. The racial, ethnic, religious or other character of individuals 
involved in divorce has not been critical to the analysis presented, or relevant to the Committee’s 
recommendations. The Committee recognizes, however, that in many circumstances, families have racial, 
ethnic, religious or other characteristics that affect their experiences during separation and divorce. Such 
characteristics should be recognized and accommodated within the legal system and may in some cases 
require customized options or responses. This chapter looks at four groups identified by the Committee 
through its hearings and the preoccupations we heard about these communities and divorce. 


A. Sexual Orientation 


The issue of sexual orientation, as noted by Professor Katherine Arnup, is relevant to the Committee’s 
work: 


The primary [way] is in the context of the breakdown of a heterosexual relationship when there’s 
a revelation of lesbianism or homosexuality on the part of one or both of the parents. Here, 
Judges are faced with the task of assessing the potential impact of sexual orientation on the 
welfare of the children involved. (Meeting #10) 


Witnesses representing Egale (Equality for Gays and Lesbians Everywhere) advised the Committee that 
society under-appreciates the number of gays and lesbians who are involved in a parenting role. In considering 
gay parents, the courts are called upon to “deconstruct stereotypes or disprove myths”, in the words of lawyer 
Cynthia Petersen, about the quality of parenting by gay and lesbian individuals. Ms. Petersen discussed the 
evidence presented in the recent Ontario adoption case, Re K., in which the empirical evidence from the social 
sciences literature was reviewed extensively and a determination made that no qualitative difference in 
parenting between heterosexual and same-sex couples could be demonstrated. ! 


Witnesses who testified about same-sex couples and parenting issues wanted to remind the Committee 
that the sexual orientation of the parent should not be considered, in and of itself, relevant to determinations 
about parenting abilities or parenting arrangements. With respect to same-sex couples and their parenting 
roles, the witnesses urged the Committee to recommend that they should have the same range of relationship 
options as heterosexual couples have. It is the Committee’s view that the former issue — the equality rights of 
gays and lesbians in family law — as in other contexts, is guaranteed under the Canadian Charter of Rights 
and Freedoms and does not call for any specific Committee recommendation. The latter, the relationship 
options of same-sex individuals, goes beyond the scope of this study but is certainly a matter for future 


consideration elsewhere. 


Recommendation 


47. This Committee recommends that sexual orientation not be considered a negative 
factor in the disposition of shared parenting decisions. 


105 (1995) 23 OR (3rd) (Ont. Ct. (Prov. Div.)). 
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B. Religious Minorities 


Canadians are also protected under the Charter from discrimination or unequal treatment on the basis of 
their religion. Religion can become a contentious point of conflict between separated or divorced parents, 
however, particularly where one parent’s religion requires onerous observances or practices. The Supreme 
Court of Canada has been called upon to rule in two separate cases involving the religious freedoms of 
non-residential parents.!°© Unfortunately, although the two cases involved very similar facts, the Court came 
to contradictory conclusions. Since then a number of commentators have remarked that the decisions provide 
little guidance for the courts or for parents in future cases. 


Some religious communities have criticized the best interests of the child test as permitting the 
consideration of matters such as religion that would be better shielded from scrutiny. Given the Committee’s 
preference for the best interests test, supplemented by statutory definition as recommended earlier, Members 
are satisfied that judges and parents are qualified to determine when there is a valid connection between 
religious practices and the best interests of a child. In most cases, other criteria will be found to be more 
influential, but a court should be permitted to consider religion when it is a factor. 


C. Ethno-Cultural Minorities 


The Charter protects the right of Canadians to be free from discrimination on the basis of their ethnic 
origin. Ethnicity, like religion, should not generally be a factor in decisions about parenting arrangements at 
separation and divorce. There will no doubt be cases in which parents who do not share the same 
ethno-cultural origin will have disagreements related to cultural practices. For this reason, the Committee was 
urged to consider the importance of judges, lawyers, and especially mental health professionals such as 
custody/access assessors, being free of ethnic or cultural prejudices and being sensitive to the ethno-cultural 
needs of parents and children. 


As the Committee was told by Naima Bendris, who testified in Montréal, 


Matrimonial law reproduces stereotypes and negative prejudices towards immigrant women 
that stem from the way they are represented in Western societies in general and in Canadian 
society in particular. These women are seen and judged as different based on their membership 
in a different group and on the stereotypical images assigned to them which certain court 
professionals have assimilated, in particular concerning Arab and Muslim women such as me, 
since Iam an Arab and Muslim woman. Immigrant women are assessed in accordance with an 
analytical grid based on the dominant ideology, which does not reflect their psychological, 
sociological, cultural and anthropological background. Ignorance of these women’s cultural 
background can result in biases and mistakes in the assessments and can harm these women. In 
my view, there must be a cultural adjustment to these assessments. (Meeting #16) 


Witnesses’ concerns in this area would be answered, at least to some degree, by implementation of our 
recommendation regarding professional accreditation (see Recommendation 31). 


D. Canadians Living Abroad 


. A final group whose interests may differ slightly from those of families living in Canada is Canadian 
families living outside Canada. Many of these families include at least one member who is employed by the 


106 Young v. Young [1993] 4 S.C.R. 3: D.P. v.C.S. [1993] 4 S.C.R. 141. 
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Canadian foreign service or by a foreign employer. Gar Pardy, of Foreign Affairs and International Trade 
Canada, estimated that about 1.5 million Canadians are living and working abroad. This large group faces 
complications on marriage breakdown, because they do not have access to the Canadian legal system or its 
attendant resources. In many cases, part or all of the family will return to Canada upon separation, but some 
choose to stay and resolve their parenting issues under the local legal regime. 


Agnes Casselman, Executive Director of International Social Services Canada, urged the Committee to 
recommend that Canada sign the 1996 Hague Convention on Jurisdiction, Law Applicable, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of 
Children. This Convention, which covers a broad range of civil law matters related to parenting arrangements 
after divorce, would be very helpful in resolving such disputes across international boundaries. 


The federal government recognizes the additional stresses on families who move abroad to live and 
work and, in the case of foreign service officers and their families, encourages them to return to Canada to 
make arrangements on separation or divorce. For those who remain outside Canada, however, the Hague 
Convention on Jurisdiction, Law Applicable, Recognition, Enforcement and Cooperation in Respect of 
Parental Responsibility and Measures for the Protection of Children might be of assistance. Consultation 
between governments toward the eventual ratification of that treaty would be necessary in order for 
Canadians living abroad to benefit from its provisions. 


Recommendation 


48. This Committee recommends that the Minister of Foreign Affairs work toward the 
signing and ratification as soon as possible of the 1996 Hague Convention on 
Jurisdiction, Law Applicable, Recognition, Enforcement and Cooperation in Respect of 
Parental Responsibility and Measures for the Protection of Children. 
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REQUEST FOR GOVERNMENT RESPONSE 


Pursuant to Standing Order 109 of the House of Commons, the Committee requests that the Government 
table a comprehensive response to this Report. 


A copy of the relevant Minutes of Proceedings is tabled (Meeting #55). 


Respectfully submitted, 


(ullr Weare, 


The Hon. Landon Pearson Roger Gallaway 


Joint Chairs 
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The Reform members support the themes of the Report as far as they go, but have profound disappointment 
that some proposed recommendations were not ultimately supported by the government members, and to 
varying degrees by the other Parties. The Reform members have been an integral part of the Report process 
from the beginning, and the Report hopefully will heighten a national concern for the intrinsic value of the 
family. The Reform members support the concept of “shared parenting” as a right and obligation. There are 
shortcomings that the Committee failed to address in the final version of the Report, due to the ideological 
intransigence of some Committee members, regardless of the public testimony. 


Reformers recognize the seriousness and extent of the national problem of family breakdown in Canada. The 
consequences of dissolving families bring injury to children and parents, and hurt the quality of Canadian 
society. The prevalence of divorce and unstable families is a national problem that has not been sufficiently 
recognized by the present government. Consequently, a more dynamic political leadership is required at both 
the federal and provincial level to reduce the social forces that mitigate against stable family life, and 
secondarily, to improve the set of rules under which families may dissolve. Moreover, the needs of children 
require a bold approach in family-law reform. 


We recognize that the existence of the Committee was not initiated by the government, but was only created as 
a compromise in exchange for Senate passage of amendments to the law governing child maintenance 
payments. It is recognized that under the federal Divorce Act, parents themselves may divorce, but they do not 
divorce their children. Also, the balance of parental rights and obligations has not been sufficiently defined in 
the current Divorce Act. Consequently, in view of the serious political vacuum surrounding the national 
family-law problem, the Committee Report recommends a change to the historical nature of divorce law. 


It is recognized that parental rights and obligations continue after family dissolution. However, it is clear that 
in too many cases, the legal system poorly serves the interests of children. In view of the outcry in Canada of 
many sad stories, a new approach that legally emphasizes children’s needs over short-term parental wants, has 
been recommended. Studies and social convention point to the ideal, that children thrive best in a 
conventional stable two-parent family where there is a loving father and mother. If families dissolve, then a 
legal climate that facilitates the ongoing involvement of children with both parents in a full and meaningful 
way, should be the preferred outcome of parenting plans. 


Specifically, in addition to the Committee recommendations, the Reform members recommend that: 


@ = The individuals to whom the Divorce Act applies should be more clearly defined concerning who is 
considered “a child of the marriage”. The Act concerning the parenting plans and maintenance payments 
should be applied only for “children” and not “young adults”. Therefore the definition of “child” in the 
opening definition section of the Act should be amended to read in part... “is the age of majority or over 
and under their charge but unable, by reason of illness, disability, to withdraw from their charge. The 
existing additional terms “or other cause” and “or to obtain the necessaries of life” should be deleted 
from the definition, as the courts have unreasonably read-in obligations from these terms that have 
created a fundamental inequality between “intact families” and “divorced families”. 


e Grandparents of both blood and adoption not be required to seek “leave of the court”. The second 
profound shortcoming of the Committee Report is the failure to recommend a change to Section 16(3) of 
the Divorce Act, which says “A person, other than a spouse, may not make an application under 
subsection (1)or(2) without leave of the court”. The recommendation recognizes the special 
relationship and obligation that grandparents may have in the legal parenting plans for children of 
divorce. Grandparents should not have to first seek permission of the Court, if they choose to file their 
own Court action for the making of parenting plans. Interestingly, the new Nisga’a settlement in B.C. 
says its government does not need “leave” under this section. 


e The Report forcefully comments upon the obvious historical failure of the federal government to 
contemplate in family law the pervasive and insidious problem of “false accusations of criminal 
conduct”, the “unreliability of sworn affidavits” that lawyers have deposed from their clients, and the 
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pathetic record of the Courts to defend the Orders they make about child-care arrangements and 
parent-child contact. The Reform Committee members wanted clear recommendations for action on 
these points but were unable to persuade the Committee. The Committee would not approve 
recommendations for improvements to the Criminal Code concerning deliberate false accusations of 
abuse or neglect, and the need for “prosecutors” to more frequently act to enforce Criminal Code 
sections 131 & 132-misleading justice, 135-contradictory evidence, 137-fabricating evidence, 
138-affidavits, 139-obstructing justice, in family law matters. 


e The ethical standards of law societies and bar associations concerning the swearing and filing of 
affidavits be improved, and codes of conduct be actionable in law. 


e Provincial governments review their definitions of “child at risk” in their respective “child-protection 
legislation”, where there are repeated unsubstantiated allegations of abuse. 


e = The provisions of the “Child Support Guidelines” operate under the principle of reasonableness. Reform 
Members wanted a clear statement recognizing how the new rules of the “Child Support Guidelines” 
may operate against the best interests of children. Specifically, the Committee merely recommended 
that the Minister of Justice undertake as early as possible a comprehensive review. Reform members of 
the Committee argued for stronger language in this section including the principle of “ability to pay 
versus demonstrated need”. 


e Enforcement of parent-child contact terms, as rigorously as child maintenance. Although financial 
transactions and parent-child contact are not legally tied together, the persistent psychological 
connection and sometimes real social connection must be recognized. Capricious non-compliance of 
ordered parent-child contact could be considered a form of child abuse, and treated accordingly during 
enforcement proceedings. Parents that disturb children through a failure to fulfil their duties under a 
court order should be penalized. 


The long-standing record of inaction to the pervasive complaints on the preceding points from across the 
country, partially explains the deep malaise in Canadian family law practice. These serious problems on the 
operational side of the law, require remedy through government leadership with the provinces, the law 
societies, and the court system. The Committee Report does not go far enough in signalling these problems or 
suggesting remedies. It clearly is an area for further study. 


As the pressures that mitigate against the stability of families are often economic, the Reform members also 
note the systemic discrimination of the income tax law between “intact families” and “dissolved families”. 
Reform members promote the development of a family or household orientated comprehensive social 
security system administered through the income-tax system. Additionally, it should have been noted that the 
rules for delivery of the “child tax benefit” are in some disarray, and in many cases are delivered contrary to 
Divorce Act court orders. 


Recourse to a Court is often the final phase of the disintegration process when alternatives have failed. 
Unfortunately, the Court is a rather blunt instrument to respond to the unique and changing needs of children 
caught in a parental conflict. Sadly, some parents are able to unreasonably manipulate the justice system 
during a divorce proceeding, and thereby communities in general suffer. 


Therefore, it must be emphasized that the witness testimony that the Committee heard, highlighted the need 
for a societal focus on better parenting, family life education, and for much greater alternative dispute 
settlement services outside of courts. There is great need for a spectrum of preventive and remedial social 
services, and a renewed commitment from the workers in the system, to speak out for renewal and for quick 
change from what is currently delivered. When family trouble strikes, governments have a role to provide 
accessible and affordable help to children and parents. 
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DISSENTING OPINION OF THE BLOC QUEBECOIS 


ON THE REPORT OF THE SPECIAL JOINT 
COMMITTEE 


ON CHILD CUSTODY AND ACCESS 


FOR THE SAKE OF THE CHILDREN 


The study conducted by the Joint Committee deals with problems that are very timely and constantly 
changing. The growing numbers of divorces and of children born outside marriage have created new and 
complex dynamics in the lives of families and, by definition, children. In our view, the Committee was not the 
appropriate forum for finding legislative solutions to the social problems that affect an ever-growing number 
of our fellow citizens. However, the Committee’s sittings, particularly when the draft report was written, did 
help to spotlight a paradoxical situation: the manner in which provincial and federal jurisdictions in this field 
are divided up, which cannot be justified today. 


The situation is that all matters relating to the family, education and social services are clearly within the 
jurisdiction of the provinces, as are any questions relating to separation from bed and board. In Quebec, 
separation from bed and board is covered by articles 493 et seq. of the Civil Code of Québec. On the other 
hand, divorce is under federal jurisdiction, by virtue of the Constitution. The vast majority of divorces are 
settled out of court. In most cases, agreements regarding child custody and access are made when a couple 
separates. Since separation from bed and board is under provincial jurisdiction, it would be logical for 
legislation on divorce to be as well. 


Accordingly, we recommend that the Divorce Act be repealed and that jurisdiction over divorce be 
transferred to the provinces. 


It would also be logical to repeal the Marriage Act and transfer that jurisdiction to the provinces. The 
celebration of marriage, as well as division of property, the civil effects of marriage and filiation are within the 
exclusive jurisdiction of the provinces, while the substantive requirements (capacity to contract marriage and 
impediments to marriage) are under federal jurisdiction. In Quebec, for example, the Government of Quebec 
has legislated to permit civil marriages. In our view, this is another example of the pointless and outdated 
division of powers. It would be much simpler for all family law to be under the jurisdiction of a single level of 
government: the provinces. On this point, we would quote the Honourable Senator Gérald-A. Beaudoin, who 
wrote, in 1990: 


[TRANSLATION] “One might ask why, in 1867, the framers gave Parliament exclusive 
Jurisdiction over marriage and divorce. This seems to have been for religious reasons. Under 
article 185 of the Civil Code of Lower Canada, marriage could be dissolved only by the natural 
death of one of the spouses. This principle was accepted by the vast majority of Quebecers, who 
were Catholics; the Protestants, on the other hand, wanted the Parliament of Canada to be able 
to legislate on divorce. Accordingly, subsection 91(26) of the Constitution Act, 1867, was 
enacted to give exclusive jurisdiction over marriage and divorce to the federal Parliament.” 
(Beaudoin, Gérald-A., La constitution du Canada, Institutions, partages des pouvoirs, Droits et 
libertés, Montreal, 1990, éditions Wilson et Lafleur 1990, p. 360) 


What was appropriate in 1867 no longer is today. Given that the religious issue no longer has the same 
significance, our laws ought to reflect reality. Our recommendation would mean that the provinces could have 


complete jurisdiction over their family law and could legislate in that field as appropriate to their own social 
context. 
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We would again quote the Honourable Senator Beaudoin: 


[TRANSLATION] “The question then arises of whether the field of marriage and divorce 
should not be returned to the provinces, thereby enablin g Quebec to have more absolute control 
over its family law, an important part of its private law, which is different from the private law of 
the other provinces. 


Some authors believe that it would be best to leave this area of jurisdiction in section 91. They 
consider it paradoxical to want to decentralize this field, while the United States seems to want to 
move toward centralization and uniformity in divorce laws. Perhaps they are forgetting that we 
have two systems of law in Canada, and that the arguments they make in support of their position 
lose some of their force in a heterogeneous federation such as Canada.” (Ibid., p. 366) 


It was apparent from the Committee’s inception that jurisdictional problems would dog its every step. The 
Committee’s mandate was as follows: 


“That a Special Joint Committee of the Senate and House of Commons be appointed to examine and analyze 
issues relating to custody and access arrangements after separation and divorce, and in particular, to assess 
the need for a more child-centred approach to family law policies and practices that would emphasize joint 
parental responsibilities and child-focused parenting arrangements based on children’s needs and best 
interests.” 


We participated in this Committee because the subject is a very serious and important one in our society, 
particularly for people who have experienced difficulties in the process of a divorce or separation from bed 
and board. However, it is not up to the federal government to legislate in this field; that is a matter for the 
provinces. We need only compare the manner in which the provinces deal with family policy to understand 
that there are significant differences. For instance, in Quebec, our civil law system means that our vision of 
family law is different from the rest of Canada’s: we would cite the long debate that took place in the 
Committee regarding the concept of the best interests of the child, which has been part of the Civil Code of 
Québec for a number of years now. 


Parents and children would be much better served if family law were entirely under provincial responsibility. 
Notwithstanding our position, we nonetheless consider it important to point out a number of facts: 


1. Given that the large majority of custody and access cases are settled by mutual agreement, we would 
express serious reservations regarding the need to legislate controls on all cases. 


2. The fundamental rights of all individuals must be protected, and specifically their right to privacy. 


3. We recognize the principle of the best interests of the child. This means that a child must not be the victim 
of conflicts between his or her parents, and the child’s interests must not be confused with those of the 
child’s parents or extended family. 


4. Family violence exists, and the danger to victims of family violence is exacerbated in a separation. The 
safety of children and their parents must therefore be protected. The large majority of studies and 
statistics show that women are most often the victims of family violence. In view of how hard it is to 
bring situations of violence out into the open, we would question the need to refer to “proven” violence 


(see recommendation 16.11). 
5. The responsibility for resolving disputed cases lies with the courts. 


6. The vast majority of parents sincerely want what is best for their children: they are not highway robbers. 
We do not consider the use of sanctions and coercion, and making parental obligations excessively rigid, 
to be helpful approaches in a process which, even under the best circumstances, is always a difficult one. 


2 ee 
111 


FOR THE SAKE OF THE CHILDREN 


7. Although a number of witnesses talked about cases in which there had been false accusations of abuse, it 
must be recalled that the Criminal Code already contains provisions against perjury. Before legislating 
in this respect, it is essential that research be done to shed light on these situations. 


8. Although the Committee should have emphasized parental responsibilities, it must be acknowledged 
that instead it was transformed into a battle of the sexes. It is regrettable both that the positions of fathers 
and mothers became so polarized and that some people chose to question the ground women have 
struggled long and hard to gain. 

To summarize, the position of the BQ on the recommendations in the report is as follows: 

We are opposed to the following recommendations: 10, 19, 22, 23, 25, 26, 30, 43. 

We are in favour of the following recommendations: 1, 2, 15, 17, 37, 41, 42, 45, 47, 48. 


We are in partial disagreement with the following recommendations: 3, 4, 5, 6, 7, 8, 9, 11, 12, 13, 14, 16, 18, 
20521924227 ,/28, 29,313 325307 34,09, 30755005, 40, 44. 
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DISSENTING OPINION—NEW DEMOCRATIC PARTY 


Submitted by Peter Mancini, M.P.—Sydney-Victoria 


FOR THE SAKE OF THE CHILDREN 


The response by Canadians to the Special Joint Committee study on Child Custody and Access has been 
overwhelming. The NDP is grateful to the many individuals and organizations who took the time and effort to 
make their views known. Together, the input, advice and feedback constitute an important body of research 
for pursuing changes to current legislation dealing with issues of child custody and access. Underlying it, is a 
clear sense of responsibility to ensure that the best interest of children is paramount. 


The NDP is committed to an approach that ensures the best interests of children are made the determining 
factor in all decisions related to custody and access. 


Canadians want a fair and equitable process for dealing with the very painful and difficult issues of child 
custody and access in divorce. They want their government to play a pro-active role to ensure the best interests 
and safety of children and parents are met by the system. 


The primary focus of the committee has been to develop an appropriate framework to ensure that the best 
interests of the child are served by the system. Time and time again, Canadians expressed concerns about the 
current system and its failure to meet the needs of parents and children. The Committee has addressed many 
difficult issues and the report reflects a great deal of progress and many recommendations that the NDP 
supports. 


There are however, a number of issues that the NDP feels were not adequately addressed by the committee: 


Process 


There were a number of problems related to the process the committee employed in gathering evidence and 
hearing witnesses. 


The NDP felt that in order for the committee to fully address the serious issues before it, it was imperative for 
all interested Canadians to have equal access to the committee to have their views heard. In order to achieve 
that goal we believed that it was essential for the committee to travel beyond urban centres to address the 
specific concerns of rural communities. We recognized the difference in the nature and quality of services 
available to Canadians living in rural communities compared to those in urban centres. 


While the committee recognized the need to reach out to rural communities, funding was not provided by 
Parliament for the necessary travel. Consequently a rural perspective is lacking from the report. 


Other concerns related to the process include: 
e A lack of public notice given to enable all interested parties to appear before the committee 
@ A perceived bias of some committee members 
e The poor treatment and lack of respect shown witnesses by some committee members 


These concerns cast a shadow on the quality of the end product of the committee and on the excellent work of 
the dedicated staff of the committee. The clerks of the committee, researchers and staff worked tirelessly 


demonstrating the highest degree of professionalism providing invaluable service and support, without which 
our report would not have been possible. 


Poverty 


The issue of child poverty is not dealt with in the report despite the fact that child poverty is a serious problem 
facing Canadian families. Child poverty in Canada has increased by 60% since 1989 and 26,000 more 
children are living in poverty today in Canada than at this time last year. 
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No real discussion of a child-centred approach can take place without this issue being addressed. 


The NDP recommends: 


e = That as poverty is a contributing factor to family break-up and domestic violence it must be 
addressed by all level of governments. 


e That the federal government live up to its commitment to end child poverty. 


e The federal government address the fact that as long as parents who have custody of children are 
forced into poverty, then society will accept that the divorce process will punish children of 
divorce, particularly those from low-income families. 


Domestic Violence 


The report recognizes that domestic violence is not compatible with the best interest of the child and that 
where there is a history of violence, joint access and custody may not be beneficial or in the best interest of the 
child. Parents should not be required to attend mediation in such circumstances. The report clearly identifies 


that a history of violence be taken into account as a determining factor in assessing the best interest of the 
child. 


Many groups and individuals that appeared before the committee expressed serious concerns about the impact 
of domestic violence, particularly towards women, on children. 


Women are the main victims of domestic violence and face serious safety concerns when leaving an abusive 
relationship. Moreover, children who witness domestic violence are negatively affected by it. 


The NDP recommends: 


e The federal government take a leadership role in ending domestic violence against women and 
children. 


e = That the safety of parents and children should be considered a priority when determining custody 
and access, supervised exchanges and visitations. 


e = That legislation allow a court to require perpetrators of domestic violence to undertake counselling 
or treatment as a condition of custody or access. 


The test when determining proof of violence should be that of the Civil Test based on the “balance of 
probabilities” and not the criminal test “beyond a reasonable doubt” . 


Access to Information 


The committee has placed a reverse onus on professionals requiring them to release information about the 
child to either parent unless otherwise ordered. We reject the argument that a greater burden be placed on 
teachers, doctors and other professionals to determine whether or not they should release information to 


parents, especially in high-conflict divorces. 


The NDP recommends: 


e That any parenting plan put forward be required to state that each parent is entitled to pertinent 
information about the child including medical and school record, etc. There should be a 
presumption by the court that any such information be shared and that reasons be provided if this is 
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not the case. When the presumption is not followed then the agreement or order should clearly set 
out exactly what information is available to each parent. These orders can then guide those 
responsible for releasing records. 


Enforcement of Custody and Access Orders 

The non-compliance of court orders and the inability or unwillingness of the court to act was a major source of 
frustration and anger for many who appeared before the committee or submitted briefs. The issue sparked 
heartbreaking testimony from parents, many of whom had been separated from their children for years, 


highlighting problems with the legal system in dealing with access enforcement. 


Many also argued that parents who have custody and are charged with ensuring the best interests of the child 
are placed in a difficult position when following an access order that may not be in the best interest of the child. 


The major sources of frustration for parents in access disputes centre on the legal system. The lack of legal 
counsel, delays in obtaining appearance dates for enforcement hearings and the cost of court appearances to 
enforce access orders, all contribute to the overwhelming frustration and feelings of powerlessness felt by 


parents dealing with the system. 


Often parents wait for months for a hearing, paying the price of being denied access until a court order is 
issued, in effect penalizing parents who seek to avoid conflict by involving the court. 


The need for enhanced legal aid programs is critical. The availability of affordable legal counsel and a speedy 
court process is essential. 


The NDP recommends: 


e@ That the importance of meaningful access to legal aid be acknowledged and that federal and 
provincial funding be provided to increase the availability of civil legal aid. 


e@ That resources be put in place to ensure the speedy resolution of access denial. 
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List of Witnesses 


Associations and Individuals 


Date 


Department of Justice 
Marilyn Bongard, Counsel, Family, Children and Youth 
Section 
Thea Herman, Senior Assistant Deputy Minister, Policy 


George Thomson, Deputy Minister of Justice and Deputy 
Attorney General 


Department of Justice 
Marilyn Bongard, Counsel, Family, Children and Youth 
Section 


Carolina Gilberti, Acting Team Leader, Child Support 
Team 


Thea Herman, Senior Assistant Deputy Minister, Policy 

Jim Sturrock, Research Officer, Policy Sector 
Barreau du Québec 

Roger Garneau, Member of the Committee 


Dominique Goubau, Professor, Laval University, Faculty 
of Law and Member of the Committee 


Miriam Grassby, President of the Committee of the Bar on 
Family Law 


Suzanne Vadboncoeur, Director of Research and 


Legislation and Secretary of the Committee on Family 


Law 
Queen’s University 
Nicholas Bala, Professor, Faculty of Law 
Fathers Are Capable Too (FACT) 
Malcolm Mansfield, President 
Deborah Powell, Media Spokesperson 
National Shared Parenting Association 
Danny Guspie, Executive Director 
Heidi Nabert, Director 
National Action Committee on the Status of Women 


Cori Kalinowski, Member, Justice Committee 


National Association of Women and the Law 


Carole Curtis, Member of Family Law Working Group, 
Member of Law Society 


Judy Poulin, Member of SCOPE 


Wednesday, February 11, 1998 


Monday, February 16, 1998 


Wednesday, February 18, 1998 


Wednesday, February 25, 1998 


Wednesday, March I1, 1998 


Monday, March 16, 1998 
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Associations and Individuals Date 


National Council of Women of Canada 
Ruth Brown, Past President 
Helen Saravanamutoo, Vice-President 
YWCA of Canada 
Sally Bryant Ballingall, Past President 
Elaine Teofilovici, Chief Executive Officer 
Association to Reunite Grandparents and Families Wednesday, March 18, 1998 
Irma Luyken, President 
Canadian Grandparents’ Rights Association, Ottawa 
Madelaine Bremner, President 
Patricia Moreau, Member 


Grandparents Requesting Access & Dignity (GRAND), 
Ottawa 


Liliane George, President 
Jeanette Mather, Honorary Member 
Egale Monday, March 23, 1998 
John Fisher, Executive Director 
As an Individual 
Philip MacAdam 
Nelligan, Power 
Pam MacEachern, Barrister and Solicitor 


Pauline Jewitt Institute of Women’s Studies 


Katherine Arnup, Director and Associate Professor, School 
of Canadian Studies 


Sack Goldblatt 
Cynthia Peterson 
As Individuals Wednesday, March 25, 1998 
Barbara Landau 
Bernice Shaposnick 
Philip Shaposnick 
Queen’s University 
Martha Bailey, Professor, Faculty of Law 
University of Toronto 


Howard Irving, Professor, Faculty of Social Work 
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Associations and Individuals Date 
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Bastedo, Stewart and Smith Monday, March 30, 1998 
Bryan Smith 
Canadian Association of Retired Persons 
Judy Cutler, Association Director of Public Relations 
Carol Libman, Director of Public Relations 
Clark Institute of Psychiatry 
Eric Hood, Coordinator, Co-op Education 
DADS Canada 
Pauline Green, Counsel 
Stacy Robb, President 
Easton Alliance for the Prevention of Family Violence 
Stephen Easton, Managing Director 
Hugh Graham, Director, Electronic Communications 
Fairness in Family Law 
Yvonne Choquette 
James Hodgins, Executive Director 


Grandparents Raising Grandchildren and Grandparents 
Requesting Access and Dignity (GRAND) 


Joan Brooks, Founder 
Guyatt & Gaasenbeek 
Richard Gaasenbeek 
Helping Unite Grandparents and Grandchildren 
Linda Casey, Founder 
Hincks Centre for Children’s Mental Health 
Elsa Broder 
Human Equality Action & Resource Team 
Butch Windsor, President 
As Individuals 
Sharman Bondy 
Eugene Colosimo 
Darlene Ceci-Laws 
Michael Day 
Reisa Eisen 
Bruce Haines 


Kevin Laws 
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Associations and Individuals 


Howard Waiser 
Simon Wauchop 
Justice for Children 
Dale Kerton 
Mississauga Children’s Rights 
Grant Wilson, President 
Office of Child and Family Advocacy, Ontario 
Judy Finlay, Chief Advocate 
Leslie Hinkson, Advocacy Officer 
Office of the Children’s Lawyer, Ontario 
Willson A. McTavish, Children’s Lawyer 
Dena Moyal, Legal Director, Personal Rights Department 
Lorraine Martin, Clinical Coordinator of Social Workers 
Ontario Legal Aid Plan 
Robert Holden, Provincial Director 
Keith Wilkins, Client Services Co-ordinator 
W. Glen Howe & Associates 
John Burns 
Glen Howe 
Assaulted Women’s Helpline 
Beth Bennet, Program Director 
Leslie Sheridan-Silver 
Balance Beam 
Tony Vorsteveld, Facilitator 
Coalition of Canadian Men’s Organizations 
J. Kirby Inwood 
Equal Parents of Canada 
Eric D. Tarkington 
Families Against Deadbeats 


Renate Diorio, Founder 
Ilene McGillis, Member 
Fathers for Justice 


Rick Morrison, President 
Girl Guides of Canada 


Elaine Paterson, Chief Commissioner 
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Date 


Tuesday, March 31, 1998 


Margaret Treloar, President Elect 
As Individuals 
Michael Cochrane 
Wendy Dennis 
Patrick Ellis 
Walter Fox 
Stan E. Gal 
Frank Heutehaus 
Greg Kershaw 
Saro Kumar-McKenna 
Sheila Kumar-McKenna 
Trevor Lynch 
Cynthia Marchildon 
Marty McKay 
Peter Meier 
Deborah L. Merklinger 
Phil Pocock 
John Vander Kooij 
In Search of Justice 
Ross Virgin, President 
Kids Need Both Parents 
Wayne Allen, Director 
Ontario Association of Interval and Transition Houses 
Ruth Hislop, Vice-President 
Eileen Morrow, Lobby Co-ordinator 
Ontario Association of Social Workers 
Barbara A. Chisholm, Child and Family Consultant 
Gillian McCloskey, Associate Executive Director 
Second Spouses of Canada 
Dori Gospodaric, Co-President 
Stepfamilies of Canada 
Nardina Grande, President 
Canadians for Organizational and Personal Accountability Wednesday, April 1, 1998 
Dorian Baxter 
Central Toronto Youth Services Research and Program 


Fred Matthews, Psychologist and Director 


Associations and Individuals Date 
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Children’s Voice 

G. (Bill) Flores 
Community Coalition for Custody and Access 

Rita Benson, Member 

Keith Marlowe, Member 

Sylvia Pivko, Executive Director, Family Court Clinic 
Family Conflict Resolution Services 


Vernon Beck, Program Director 


As Individuals 
Usha Ahlawat 
Amy Beck 
Anne Ross Demeter 
Barry Demeter 
Jane King 
Tracy London 
Alexandra Raphael 
London Coordinating Committee to End Woman Abuse 
Margaret Buist, Lawyer, Family Law 


Bina Ostoff, Counsellor Advocate, London Battered 
Women Advisory Centre 


Jan Richardson, Executive Director, Women’s Community 
House 


London Custody and Access Project 


Marlies Suderman 


Non-Custodial Parents of Durham 
Ted Eye 
Ted Greenfield 
REAL Women 
Gwendolyn Landolt, National Vice-President 
Lorraine McNamara, National Secretary 
Association lien péres enfants de Québec Thursday, April 2, 1998 
Gilbert Claes 
Laurent Prévost 
Rock Turcotte 


Fédération des associations de familles monoparentales et 
recomposées du Québec 


Sylvie Levesque, Director General 
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Associations and Individuals Date 


Claudette Maingué, Development Agent 


Grandparents Requesting Access and Dignity (GRAND), 
Montreal 


Mathilde Erlich-Goldberg, President 
Michel Girard, Lawyer 
Albert Goldberg, Vice-President 


Groupes d’action des peres pour le maintien des liens 
familiaux 


Norman Levasseur, President 


As Individuals 
Jacques Boucher 
Annie Brazeau 
Pierre Chapdelaine 
Joel Duchoeny 
Francois Gadoury 
Besime Kalaba 
Ian Solloway 
Nicholas Spencer-Lewin 
Robert Spicer 
Joy Sporin 

Peres séparés inc. 


Sylvain Camus 


Regroupement des familles monoparentales et recomposées 
de Laval 


Agathe Maheu 
F.E.D.-U.P. Friday, April 3, 1998 
Harry Braunschweiller, Member 
Tony Drufovka, Member 
William Levy, President 
Goldwater, Dubé 
Anne France Goldwater, Barrister, Family Law 
Groupe d’entraide aux péres et de soutien a l’enfant 
Claude Lachaine, Director 
Ghislain Prud’ homme, Director 
As Individuals 
Naima Bendris 


Jacques Gurvits 
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Associations and Individuals 


Cerise Morris 


Janice Outcalt 


McGill University, Department of Education Counselling 


Glenn Cartwright, Professor 
Despina Vassilion 
Montreal Men Against Sexism 
Martin Dufresne 
Nemesis Network 


Elizabeth Cook 


Ordre professionnel des travailleurs sociaux du 
Québec 


Claudette Guilmaine, Social Worker, Family Mediator 
Organization for the Protection of Children’s Rights 
Riccardo Di Done, Founding President 
Angela Ficca, Lawyer 
Parental Alienation Information Network 


Pamela Stuart-Mills 


University of Quebec at Hull, Department of Social Work 


Denyse Coté 
Families in Transition 
Ester Birenzweig 
Rhonda Freeman, Director 
As an Individual 
Ruth Pickering 
Canadian Psychological Association 
John Service, Psychologist, Executive Director 
As an Individual 
Barbara Jo Fidler 
London Family Court Clinic 
Gary Austin 
Royal Ottawa Hospital 
Paul Carrier, Social Worker 
Act II Safe Choice Program 


Connie Chapman, Program Coordinator 
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Date 


Monday, April 20, 1998 


Wednesday, April 22, 1998 


Monday, April 27, 1998 


Associations and Individuals Date 
a atten a meetin ne 
B.C. Men’s Resource Centre 
William Taylor Hnidan, Director 
B.C. Yukon Society of Transition Houses 
Helen Dempster, Coordinator of Children’s Services 
Canadian Grandparents Rights Association 
Nancy Woolridge 
Children’s Advocate, British Columbia 
Joyce Preston, Child Advocate 
Dick Freeman Society 
Ken Wiebe 
Family Service of Greater Vancouver 
Jasmine Lothien 
Father’s Rights Action Group 
Joseph Maiello, Representative 
Grandparents Raising Grandchildren of B.C. 
Marilyn Stevens, President and Founder 
As Individuals 
Erik Austin 
Debbie Beach 
Tana Dineen 
Ian Gillespie 
Christopher Gratton-Mathiesen 
Daphne Jennings 
Doug Reid 
Guy Thisdelle 
Men Supporting Men 
Tony McIntyre 
State of Washington, U.S.A 
John Dunne, Psychiatrist 
Diane Lye, Researcher, Washington Supreme Court 
Eugene Oliver, Oliver and Associates 
Vancouver Coordinating Committee 
Laraine Stuart 


Ruth Lea Taylor 


Associations and Individuals Date 
Vancouver Men 
Carey Linde 
Victoria Men’s Centre 
Moray Benoit, Director 
Harvey Maser, President 
West Coast L.E.A.F. 


Shelley Chrest, Member, Chair, Law and Government 
Committee 


Women in Action 
Angie Lee, Member 
Colleen Varco, Member 
YWCA Munroe House 
Kelley Chelsey, Transition House Worker 
Alberta Federation of Women United for Families Wednesday, April 29, 1998 
Hermina Dykxhoorn, Executive Director 
Calgary Adhoc Committee on Children’s Rights 
Dale Hensley, Lawyer 
Calgary Status of Women Action Committee 
Laurie Anderson, Board Member 
Julie Black, Coordinator 
Canadian Grandparents Rights Association, Alberta Branch 
Florence Knight, President 
Canadian Research Institute for Law and Family 
Joe Hornick, Executive Director 
Janet Walker, Professor, Director 
Child Find Alberta 
Max Blitt, Past President 
Alex Weir, District Manager 
Children’s Advocate, Alberta 
Mike Day, Child Advocate 
Sherry Wheeler, Child Advocate 
Divorced Parents Resources 


Sean Cummings 
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Associations and Individuals Date 
nner a ee ee 


Edmonton and Northern Custody and Mediation Program 


Kent Taylor, Mediator, Coordinator 


Equitable Child Maintenance and Access Society, Calgary 
Chapter 


Michael A. LaBerge, President 
Marina L. Forbister, Past President 


Equitable Child Maintenance and Access Society, Edmonton 
Chapter 


Brian St. Germaine, Vice-President 
Carolyn Van Ee, President 
Family of Men 
Earl Silverman 
Fathers for Fair Treatment 


David Merrell, Director 


Government of Alberta 


John Booth, Counsel, Family Law 


As Individuals 

Babatunde Agbi 

Herbert Allard 

Roy Buksa 

Byrnece G. Cortens 

Kim Cummins 

Tony Hall 

Gwen Hunter 

Rob Huston 

Stephen Jones 

Gary J. Kneier 

Kathy Thunderchild 

Joern H.R. Witte 
Men’s Education Network 

Jay Charland, Spokesperson 
Men’s Educational Support Association 

Paul Miller, Member 

Gus Sleiman, President 
Orphaned Grandparents Association 


Annette Bruce, President 


Associations and Individuals Date 


a 


Children’s Advocate, Saskatchewan Thursday, April 30, 1998 
John Brand 
Deborah Parker Loewen 
As Individuals 
Larry Birkbeck 
George Charpentier 
Yvonne Choquette 
Jack Christopher 
Kelly Grymalosk1 
Douglas R. Johnston 
Betty Junior 
Randy Liberet 
Gordon Mertler 
Wayne Morsky 
George Seitz 
Larry Shaak 
Eldon Szeles 
Murray Valiaho 
Merchant Law Group 
Tony Merchant, Q.C. 
Evatt Merchant 
National Shared Parenting Association 
Leonard D. Andychuk 
Provincial Association of Transition Houses of 
Saskatchewan 


Virginia M. Fisher, Coordinator 


Saskatchewan Action Committee on the Status of Women 
Lynnane Beck 
Jeannette Gilskuskie 
Kripa Sekhar, Executive Coordinator 
Saskatchewan Association of Social Workers 
Sheila Brandick 
Tom Galluson 
Saskatchewan Battered Women’s Advocacy Network 


Julie Johnson 
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Associations and Individuals Date 


GRAND Society, Manitoba Chapter Friday, May 1, 1998 

Eileen Britton, President 
As Individuals 

Kris Anderson 

Richard A. Boer 

Brent R. Burns 

Micheal Catling 

Duncan Croll 

Rowena Fisher 

Dave Goldhawk 

Kathleen Harvey 

David Hems 

Ginette Lemoine 

Ross Mackay 

Dennis McKenzie 

Thomas Plesh 

Ellana Ronald 

Keith Scott 

Reena Sommer 

Murray Steele 

Wayne Unger 

Brian Vroomen 
Manitoba Association of Women’s Shelters 


Waultraud Grieger, Executive Director 
Men’s Equalization Inc. 
Roger Woloshyn, President 
New Vocal Man Inc. 
Joyce Owens, Secretary 
Parents Helping Parents 
Louise Malenfant 
Psychology Associates 
Rosalind Golfman, Clinical Psychologist 
University of Manitoba and Family Violence Court 


Jane Ursel, Department of Psychology 
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Associations and Individuals Date 


Wilder, Wilder and Langtry 
Susan Baragar 
Canadian Bar Association Monday, May 4, 1998 
John D.V. Hoyles, Executive Director 
Heather McKay, Chair, Family Law Section 
Ruth Mesbur 
Eugene Raponi, Treasurer, Family Law Section 
Canadian Association of Chiefs of Police Wednesday, May 6, 1998 


Vincent Westwick, Member of the Law Amendments 
Committee and Legal Advisor 


Children’s Aid Society of Ottawa-Carleton 
Shauna Lloyd 
Heidi Polowin 
Michael Pranschke 
Department of Foreign Affairs and International Trade 
Gar Pardy, Consular Operations 
International Social Services 
Agnes Casselman, Executive Director 
Ontario Ministry of the Attorney General 


Sally Bleecker, Coordinator, Ottawa Supervised Access 
Program 


Joan Gullen, Coordinator, Ottawa Supervised Access 
Program 


Judy Newman, Coordinator, Supervised Access Program 
Lise Parent, Volunteer 
RCMP Missing Children’s Registry 
Sgt. John Oliver 
Canadian Coalition for the Rights of the Child Monday, May 11, 1998 
Tara Collins 
Fernande Meilleur, Chair 
Child Welfare League of Canada 
Mel Gill, Board Member 
As an Individual 


Jeffery Wilson 


Family Mediation Canada Wednesday, May 13, 1998 


Michael Guravich, President 
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Associations and Individuals Date 
eee 
Orysia Kostiuk 
Family Services Canada 
Maggie Fietz, Executive Director 
Kathleen Stephenson, Researcher 
As Individuals 
Jeanne Byron 
Diana Carr 
Margaret Decorte 
University of Michigan 


Thomas B. Darnton, Professor, Child Advocacy Law 
Clinic, Law School 


Washtenaw County, Michigan 
John Kirkendall, Judge 


Aboriginal Head-Start (Pre-School) Tuesday, May 19, 1998 
Murline Browning, Executive Director 

Adhoc Committee on Custody and Access 
Susan Boyd 


Battered Women’s Support Services 

Fatima Jaffer, Information Coordinator 

Veenu Saini, Coordinator, Legal Advocacy Program 
Family Forum 


John Barson, Executive Director 


Fathers for Equality 
David A. Campbell 


As Individuals 
Marie Abdelmalik 
Lori Campbell 
Christopher Cole 
Robert Alan Cottingham 
Nicole Deagan 
Colleen G. Murphy 
Peter J. Ostrowski 
Jeffrey Patterson 
Laurie Payne 
Georgina Taylor 


Charles Traynor 


a EEE 


Associations and Individuals 


Jennifer Wade 
Kamloops Women’s Resource Centre 

Sheila Smith, Coordinator 
Mom’s House Dad’s House 

Katherine McNeil, Child Custody Consultant 
Moir Associates 

Donald Moir, Barrister, Family Law 
Parents of Broken Families 

Brian Grieg, Vice-President 

Dave Hodgson, President 
Simon Fraser University 

Barry Beyerstein, Psychologist 
University of British Columbia 


Donald Dutton, Professor of Psychology 
Edward Kruk, Professor of Social Work 


Vancouver Custody and Access Support and Advocacy 
Association 


Ajax Quinby 
Yew Transition House 
Sheryl Burns, Women’s Counsellor 
YWCA Children Who Witness Abuse Program 


Mark Stevens, Coodinator 


Canadian Male Survivors of Child Abuse Resource Centre 


Guy L’heureux, Founder 


Children’s and Parents Equality Society 
George Moss, Founder 
As Individuals 
Christopher Brooks 
Elsie Cable 
Russell Cable 
Ferrel Christensen 
Ron Evans 
James Haiden 
Brian Hindmarch 


Lynne Jenkinson 
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Date 


Wednesday, May 20, 1998 


Associations and Individuals Date 
eee 
Abdulahi Mahamad 
Alex Mahé 
Dan Mason 
Maureen Morrison 
Denis Paquette 
Terence Rowley 
Matt Taylor 
Mediation and Family Court Services 


Mary Jane Klein, Mediator 


Men’s Equal Access Society 
Michael McGill, Member 


Métis Regional Council-Zone 4 of the Métis Nation of 
Alberta 


Brian Fayant, President 


Milner Fenerty 
Gerald Chipeur, Lawyer 


As Individuals Monday, May 25, 1998 
Donna Andrews 
Robert McKim 
Dave Omah-Maharajh 
Eve Roberts 
Lewis Day Barristers, Solicitors, Notaries 
David Day, Q.C. 
Provincial Advisory Council on the Status of Women 
Joyce Aylworth, Member 
Joyce Hancock, President 
Provincial Association Against Family Violence 
Helen Murphy, Coordinator 
Kirsten Schmidt, Member 
Elaine Wychreschuk, Member 
Unified Family Court of St. John’s 
Cathy Foster, Court Counsellor 
Emily Friel, Court Administrator 
Sandra Hefford, Court Counsellor 


Nancy Paul, Court Counsellor 


Associations and Individuals 


Berkley Reynold, Previous Court Administrator, Child 
Support Guidelines 


White Ottenheimer 
Gillian Butler, Lawyer, Mediator 


Williams Roebothan 
Glenda Best 
Annapolis Valley-Hants Community Action Program for 
Children 
Pauline Raven, Regional Coordinator 
Deborah Reimer, Advocacy and Support Worker 
Chrysalis House Association 
Mary De Wolf, RSW 
Ginger McPhee 
Dalhousie Legal Aid Services 
Donna Franey, Director 
Elaine Gibson, Faculty Lawyer 
Claire McNeil, Staff Lawyer 
Dalhousie University 
R. Thompson, Professor, Faculty of Law 


Family Rights Association of Nova Scotia 
Elizabeth Bennett, Family Rights Volunteer 
William O’ Neil, Executive Director 
As Individuals 
Darcy Gray 
Gene Keyes 
Carlo Martini 
Keith Mattinson 
Sharon Molloy 
Steven Nelson 
Paul Parks 
Brian Parsons 
Alan Vokey 
Islamic Society of North America 


Jamal Badawi, Member of the Shura Council 


Mainland South Committee Against Women Abuse 


Marilynne Bell 
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Date 


Tuesday, May 26, 1998 


Associations and Individuals Date 
a ee Se 
Glenda Haydon, Member 
Nova Scotia Advisory Council on the Status of Women 
Patricia Doyle-Bedwell, Chair 
Nova Scotia Shared Parenting Association 


Rick Johnson, Director 
Parents Without Custody 
Nancy Chipman, Founder 


Reierson Sealey, Barristers and Solicitors 
Julia Cornish, Lawyer, Family Law 
Angus Schurman, Lawyer, Family Law 
Transition House Association 


Lyn Barrett, Executive Director of Cumberland County 
Transition House Association 


University College of Cape Breton Children’s Rights Centre 


Katherine Covell, Director and Associate Professor of 
Psychology 


Women’s Centres CONNECT 
Bernadette MacDonald 
Georgia MacNeil 


Community Legal Information Association of Prince Wednesday, May 27, 1998 
Edward Island 


Ann Sherman, Executive Director 


As Individuals 
Bob Albert 
Kathleen Loo Craig 
David Dodds 
Brian MacKay 
Justin C. MacLellan 
Kathleen MacLellan 
Janet MacLeod 
Lillian Mead 
Sara Underwood 
Macnutt and Dumont 


Daphne Dumont 


Mediation P.E.I. 


Frank Bulger, President 


2) 2 ee ee eee eee ee eee eee 
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Associations and Individuals 


Diane Griffen 
P.E.I. Advisory Council on the Status of Women 
Mary Nicholson, Member 
Sharon O’Brien, Chair 
P.E.I. Provincial Child Sexual Abuse Advisory Committee 
Rona Brown, Co-Chair 
Elaine Rabinowitz, Member 
People Concepts 
Judy McCann-Beranger 
Transition House Association 
Joanne Ings, Executive Director 
Barbara Gibson and Associates 


Barbara Gibson 


GRAND Society, New Brunswick Chapter 
Barbara Baird, Legal Advisor 
Wally Haines, President 
As Individuals 
Dennis Atchison 
Bill Borland 
Barbara Corbett 
Alison Grenon 
Lane MacIntosh 
Giovanni Merlini 
Terry Parks 
Ken Paul 
Brent Sherrard 


Muriel McQueen Fergusson Centre for Family Violence 
Research 


Rina Arsenault, Associate Director 


Jennifer Robertson 

New Brunswick Advisory Council on the Status of Women 
Lucy Riedle, Chairperson 

New Brunswick Shared Parenting Association 


Melynda Jarratt, Member 
Dan Weston, Member 


Research and Advocacy Services 
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Date 


Thursday, May 28, 1998 


Associations and Individuals Date 
rn ee eee, 
Tasha Barnett 
Vaughn Barnett 
University of New Brunswick 


Jim Richardson, Professor, Chair, Department of 
Sociology 


Canadian Pediatric Society Monday, June 1, 1998 
William Mahoney 
Carleton University 
Walter DeKeseredy, Professor 
Centre Jeunesse Outaouais 
Louise Carignan, Social Worker with Youth Protection 
_ Everyman Magazine 
David Shackleton, Editor and Publisher 
Ex-Fathers 
Barry Aubin 
Lloyd Gorling, Founder 
Family Mediation Centre of Peterborough 
Patricia Houde, Mediator 
Drew McLay, Mediator 
Family Service Centre of Ottawa-Carleton 
Kay Marshall 
Sandy Milne, Co-Chair 
Katherine Morrison, Co-Chair 
FatherCraft Canada 
Glen Cheriton, Editor and Researcher 
Freedom for Kids 
Nicholas Kovats 
As Individuals 
Brian Blak 
Robert Bloom 
Pierre Bougie 
Allen Crawford 
Joe Rade 
Mare Wickham 


Associations and Individuals Date 


Entraide péres-enfants séparés Wednesday, June 3, 1998 


Marc-André Pelletier, President 


Harmony House 


Leighann Burns-Campagna, Executive Director 


As Individuals 
James Atwill 
Joseph Ben-Ami 
Adrian Blackburn 
Michael Blackburn 
Lynne Cohen Ben-Ami 
Laurent Denys 
Richard Fortin 
Margery Gallinger 
Gordon Green 
Linda Henderson 
George Lloyd 
Lubomyr Luciuk 
Nash Smith 
Christian S. Tacit 
Men’s Health Network 
Nedra Lander 
Danielle Nahon 
National Alliance for the Advance of Non-Custodial Parents 


Jason Bouchard 


University of Sydney, Australia Thursday, June 4, 1998 
Reg Graycar, Professor, Faculty of Law 

As Individuals Monday, June 8, 1998 
Jim Gentle 
Christopher Heeney 


Leo Lehtiniemi 
Louise Moreau 
National Foundation for Family Research and Education 


Adrienne Snow, Co-ordinator, Policy and 
Communications 


Queen’s University 


Ross Finnie, School of Public Policy 
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Associations and Individuals Date 
$e 


Statistics Canada 


Yvan Clermont 
Mike Sheridan 


Assembly of First Nations Wednesday, June 10, 1998 
Art Dedam, Director, Social Development 
Wendall Nicholas, Advisor, Disabilities 
Victor York, Chief 

As Individuals 


Ross Goodwin, Judge 
Thomas J. Gove, Judge 
Ken R. Halvorson, Judge 
Lynn King, Judge 
Mary Ellen Turpel-Lafond, Judge 
James Williams, Judge 
Métis National Council 


Lance LaRose, Executive Director, Métis Family and 
Community Justice Services Inc., Métis Nation of 
Saskatchewan 


Sonia Prevost-Derbecker, Acting Executive Director, 
Louis Riel Institute, Manitoba Métis Federation 
Métis National Council of Women 
Alma Adams, President, Métis Women of Ontario 


Sheila D. Genaille, President, Métis National Council of 
Women 


Janice Henry, President, Métis Women of Saskatchewan 
Native Women’s Association of Canada 
Marilyn Buffalo, President 
Pauktuutit (Inuit Women’s Association) 
Veronica Dewar, President 
Mary Matoo, Member, Kivalliq Regional Board 
Tracy O’Hearn, Co-ordinator, Special Projects 
Secretary of State (Children and Youth) Monday, November 2, 1998 
Hon. Ethel Blondin-Andrew 


Secretary of State (Multiculturalism) (Status of Women) 
Hon. Hedy Fry 
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APPENDIX II 


Submissions received from organizations 


Sse 


Ad Hoc Committee on Custody and Access Reform 
Alberta Federation of Women United for Families 
Assembly of First Nations 

Association lien péres enfants de Québec, inc. 
Association masculine d’ entraide pour la famille 
Association of Separated and Divorced Women 
Association to Reunite Grandparents and Families 
B.C. Yukon Society of Transition Houses 

Balance Beam 

Barreau du Québec 

Battered Women’s Support Services 

Boundary Women’s Resource Centre 
C.H.A.N.C.E.S. Inc. Family Resource Centre 
Calgary Ad Hod Committee on Children’s Rights 
Calgary Divorced Parents’ Resources 

Calgary Status of Women Action Committee 
Canadian Association of Retired Persons 

Canadian Bar Association 

Canadian Coalition for the Rights of Children 
Canadian Grandparents’ Rights Association (Alberta) 
Canadian Grandparents’ Rights Association (Ottawa) 
Canadian Mothercraft of Ottawa-Carleton 

Canadian Paediatric Society 

Carbonear Legal Aid 

CARe, the Children at Risk Committee 

Carleton University 

Central Toronto Youth Services, Research and Program Development 
Child Find Alberta 

Child Welfare League of Canada 

Children’s Advocate Office, Alberta 

Children’s Aid Society of Ottawa-Carleton 
Children’s Rights Centre 

Children’s Voice (The) 

Chisholm, Gafni & Block 

Coalition of Canadian Men’s Organizations (CCMO) 
Committee of the Legal Profession of the Province of Saskatchewan 


Me a E— Eee 
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FOR THE SAKE OF THE CHILDREN 


Community Action Program for Children—Nova Scotia 
Community Legal Information Association of Prince Edward Island 
Community Network on Custody and Access of Durham Region 
DADS Canada 

Dalhousie Legal Aid Services 

Dick Freeman Society 

Easton Alliance for the Prevention of Family Violence 

EGALE (Equality for Gays and Lesbians Everywhere) 

Equal Parents of Canada 

Equitable Child Maintenance & Access Society (Edmonton Chapter) 
Equitable Child Maintenance and Access Society (Calgary Chapter) 
Everyman Magazine 

FE.D.—U.P. (Fathers Equally Deserve Unrestricted Parenthood) 
Fairness in Family Law 

Families Against Deadbeats (F.A.D.) 

Families in Transition 

Family Conflict Resolution Services 

Family Mediation Canada 

Family Rights Association of Nova Scotia 

Family Services Canada 

Family Services of Greater Vancouver 

FatherCraft Canada 

Fathers Are Capable Too (FACT) 

Fathers For Equality 

Fathers Rights Action Group 

Fédération des associations de familles monoparentales et recomposées du Québec 
FREDA 

Freedom for Kids 

Girl Guides of Canada 

G.R.A.N.D. Society (Manitoba Chapter) (Grandparents Requesting Access & Dignity) 
G.R.A.N.D. Society (Ottawa Chapter) (Grandparents Requesting Access & Dignity) 
Goldwater Dubé 

Grandparents Raising Grandchildren Toronto (Canada) 

Groupe d'action des péres pour le maintien des liens familiaux (GAPMLF ) 
Guyatt & Gaasenbeek 

Helping Unite Grandparents and Grandchildren 

Heritage of Children Canada 

International Social Services 

Islamic Society of North America 

Justice for Children 

Kamloops Women’s Resource Centre 

Kelowna Women’s Resource Centre 
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Kids Need Both Parents 

Ksan House Society Counselling Services 

London Battered Women’s Advocacy Centre 

London Coordinating Committee to End Woman Abuse 

London Status of Women Action Group 

Low Impact Divorce Program Inc. 

Macnutt & Dumont 

Mainland South Committee Against Woman Abuse 

Manitoba Family Services 

Mediation PEI, Inc. 

Merchant Law Group 

Metis National Council of Women 

Ministry of Women’s Equality 

Mississauga Children’s Rights 

Mom’s House—Dad’s House 

Montreal Men Against Sexism 

National Alliance for the Advancement of Non-Custodial Parents 
National Association of Women and the Law 

National Council of Women of Canada 

New Brunswick Advisory Council on the Status of Women 

New Brunswick Shared Parenting Association 

New Directions 

New Vocal Man Inc. 

Niagara-on-the-Lake Chapter of Grandparents Raising Grandchildren 
Non-Custodial Parents of Durham—-NCPD 

Nova Scotia Shared Parenting Association, B.C. 

Office of Child and Family Service Advocacy 

Office of the Child, Youth & Family Advocate, British Columbia 
Ontario Association of Interval and Transition Houses (OAITH) 


Ontario Association of Social Workers 

Organization for the Protection of Children’s Rights (OPCR) 

Orphaned Grandparents Association 

Ottawa-Carleton Regional Police Service 

Parent & Carr, Barristers & Solicitors 

Parents Helping Parents 

Parents Without Custody 

Pauline Jewitt Institute of Women’s Studies 

Peer Support Services for Abused Women 

PEI Advisory Council on the Status of Women 

Penticton and Area Women’s Centre (PAWC) 

Provincial Advisory Council on the Status of Women, Newfoundland and Labrador 
Provincial Association of Transition Houses, Saskatchewan 
ee Eee 
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Provincial Child Sexual Abuse Advisory Committee, P.E.I. 

RCMP Missing Children’s Registry 

R.E.A.L. Parents for Justice 

REAL Women of Canada 

Regional Coordinating Committee to End Violence Against Women 
Reierson Sealey, Barristers & Solicitors 

Réseau Nemesis Network 

Saskatchewan Action Committee on the Status of Women 
Saskatchewan Battered Women’s Advocacy Network 

Separated Fathers Inc. 

Transition House Association of Nova Scotia 

Unified Family Court, St. John’s, Newfoundland 

Vancouver Coordinating Committee on Violence Against Women in Relationships 
Vancouver Custody & Access Support and Advocacy Association (VCASAA) 
Victoria Men’s Centre 

W. Glen Howe & Associates 

Women’s Centres CONNECT 

Women in Action 

Women’s Resource Society 

Yew Transition House 

YWCA Children Who Witness Abuse Program of Greater Vancouver 
YWCA Munroe House 

YWCA of Canada 
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APPENDIX III 


Submissions received from individuals 


— sss 


A 


C. Adams 

Wayne Addison 
Babatunde Agbi 
Mobarak Ali 
Wayne Allan 
Madeleine Allen 
Jenny Anderson 
Kristine Anderson 
Beverly Andrews 
Verne Andrusiek 
Leonard Andrychuk 
Doreen Arbuckle 
Jerry Arthur-Wong 
Dennis Atchison 
Barbara Atwill 
James Atwill 
Mary Atwill 

Erik L. Austin 


B 


Richard A. Babich 
Ronald D. Bailey 
Ross Alfred Bailey 
Nicholas Bala 
Paul C. Balint 

D. Barnes 

Vaughn Barnett 
Leslie Barter 
Debbie Beach 
Barbara Beaudette 
Lynanne Beck 
Karen M. Beekers 
Joseph Ben-Ami 
Moray Benoit 
John Bergen 
Emilia Betkova 
Larry Birbeck 

Jim Bishop 


Julie Black 

Bryan Black 
Michael Blackburn 
Charles Blair 
Brian J. Blak 
Robert J. Bloom 
Laurent Boileau 
Jacques Boucher 
Frank Boyd 

Susan B. Boyd 
Margaret Bradley 
Peter Bradley 
Mark Brodrick 

Hal Brown 

Carol Leonard Brownell 
Dennis Brunet 
Réjean Buissiéres 
Brent R. Burns 
Cliff Busche 
Margaret L. Busche 
Roy Buska 

Gillian Butler 
John Byers 

Jeanne Byron 


CC 
Daniel Cabernel 
Rusell and Elsie Cable 
Ron Campbell 
Paul Carrier 
Glen Cartwright 
Daniel I. Carroll 
Darlene Ceci-Laws 
George Charpentier 
Dwayne Charpontier 
Yat-Fan Chau 
Gerald D. Chipeur 
Yvonne Choquette 
F. M. Christensen 
Jenifer Christenson 


TR 


Jack Christopher 
Salvatore Cino 
E. Pauline Clark 
Rob Cocroft 


Lynne Cohen Ben-Ami 


Christopher Cole 
Judy Cole 

Leyton Collins 

H. Cook 

Edward I. Corner 
Gary Corriveau 
Kheath Cote 
Byrnece G. Cortens 
Tony Costa 

Dan Cox 

Allen Crawford 
Jim Croft 

Duncan Croll 
Robert Cross 

Sean B. Cummings 


D 


Dann and Donna Dabels 


Sheridan Dahlgren 
Steve P. Daly 

Peter Dauphinee 
Ana David 

Wayne D. Davidson 
James Dawson 
Martin Dawson 
Nicole Deagan 
David A. Decker 
Margaret Decorte 
Walter DeKeseredy 
Barry Demeter 
Anne Ross Demeter 
Daniel DeMille 
Wendy Dennis 
Laurent Denys 
Ebrahim Desai 
Yvon Desilets 

Tana Dineen 
Blaine Dodds 
David Dodd 
Wayne W.P. Doney 
Shirley Donnelly 
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Alex Doulis 
Roxann Draper 
Joel Duchoeny 
Ernie Duffy 
Dianne Duggan 


E 


G. Engstroem-Sariyan 
Dorothy Emery 
Ron Evans 


F 


Paul Fedynich 
Paul Fenton 
Gordon J. Ferguson 
Barbara Jo Fidler 
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MINUTES OF PROCEEDINGS 


TUESDAY, DECEMBER 1, 1998 
(Meeting No. 55) 


[Text] 


The Special Joint Committee on Child Custody and Access met in camera at 3:45 p.m. this day,in Room 
705, La Promenade Building, the Joint Chairs, the Hon. Landon Pearson and Roger Gallaway, presiding. 


Members of the Committee present: 


From the Senate: The Honourable Senators Erminie J. Cohen, Joan Cook, Anne C. Cools. Mabel M. 
_ DeWare, Marian Maloney and Landon Pearson. 


From the House of Commons: Eleni Bakopanos, Sheila Finestone, Paul Forseth, Roger Gallaway, 
Nancy Karetak-Lindell, Judi Longfield, Eric Lowther, Peter Mancini, Philip Mayfield, Caroline St-Hilaire 
and Diane St-Jacques. 


In attendance: From the Library of Parliament: Kristen Douglas, Research Coordinator and Margaret 
Young, Research Officer; Ron Stewart, Research Advisor. 


Pursuant to its Orders of Reference from the Senate dated October 28, 1997 and from the House of 
Commons dated November 18, 1997, the Committee resumed its study on Child Custody and Access. 


The Committee resumed its consideration of a draft report. 


At 5:20 p.m., the sitting was suspended. 


The sitting resumed in camera on Wednesday, December 2, 1998, at 3:41 p.m. in Room 705, La 
Promenade Building. 


The Members convened were: 


From the Senate: The Honourable Senators Erminie J. Cohen, Anne C. Cools, Mabel M. DeWare, 
Marian Maloney and Landon Pearson. 


From the House of Commons: Eleni Bakopanos, Carolyn Bennett, Madeleine Dalphond-Guiral, Sheila 
Finestone, Paul Forseth, Roger Gallaway, Nancy Karetak-Lindell, Judi Longfield, Peter Mancini and Philip 


Mayfield. 


Acting Member present: Pierrette Venne for Caroline St-Hilaire. 
i 5850505050 


In attendance: From the Library of Parliament: Kristen Douglas, Research Coordinator and Margaret 
Young, Research Officer; Ron Stewart, Research Advisor. 


The Committee resumed its consideration of a draft report. 
At 5:36 p.m., the sitting was suspended. 
At 5:45 p.m., the sitting resumed. 


On motion of Senator Erminie Cohen, it was agreed, — That the draft report entitled For the Sake of the 
Children be adopted as the Report of the Committee to Parliament. 


On motion of Senator Mabel DeWare, it was agreed — That the Committee authorize the printing of the 
dissenting opinions of the Reform Party, the Bloc Québécois and the New Democratic Party as appendices to 
this report, to be printed after the signature of the Joint Chairs. 


On motion of Sheila Finestone, it was agreed — That pursuant to Standing Order 109 of the House of 
Commons, the Committee request that the Government table a comprehensive response to this report. 


On motion of Judi Longfield, it was agreed — That the Committee instruct the Joint Chairs to present the 
Report of the Committee as adopted in their respective Chambers. 


On motion of Nancy Karetak-Lindell, it was agreed — That the Committee authorize the printing of 
5,000 copies of the Report of the Committee and that if additional funds are remaining in the Committee’s 
budget after the first printing, additional copies be authorized. 


On motion of Madeleine Dalphond-Guiral, it was agreed — That the Committee authorize the 
destruction, after one year of the date of presentation of the Committee’s Report, of all in camera transcripts of 
the Committee’s proceedings. 


At 6:35 p.m., the Committee adjourned to the call of the Chair. 


CATHERINE PICCININ / RICHARD RUMAS 


Joint Clerks of the Committee 
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